From:
To:
Subject:
Date:

Janine Heffley
Janelle Cornwell
FW: Online Form Submittal: Question / Concern Submission Form
Thursday, August 26, 2021 10:26:12 AM

Again . . . I missed this one too. . . Sorry

Janine Heffley
City Clerk
City of Lewes
P. O. Box 227
114 E. 3rd Street
Lewes, Delaware 19958
Phone: 302.645.7777, ext. 108
Fax: 302.645.6406
jheffley@ci.lewes.de.us
Website: www.ci.lewes.de.us

   The First Town in the First State

From: noreply@civicplus.com <noreply@civicplus.com>
Sent: Sunday, July 11, 2021 6:10 PM
To: Janine Heffley <jheffley@ci.lewes.de.us>
Subject: Online Form Submittal: Question / Concern Submission Form

Question / Concern Submission Form
First Name

Sima

Last Name

Bakalian

Phone

+13016484867

Email

a_bakalian@msn.com

Address

35861 Spinnaker Circle

Address 2

Field not completed.

City

Lewes

State

DE

Zip Code

19958

Questions / Comments

I am writing to ask the Lewes Planning Commission to
recommend that the Mayor and City Council deny the preliminary
application for the Fishers Cove Development. The entrance will
affect the internal communities around it, impact the storm water
management, and impact the retention walls onsite that will
prevent the floodplain from absorbing water.
Floodplainsallow wetland migration, provide a place from storm
surge, and clean up storm water before it enters wetlands.

The City of Lewes
P. O. Box 227
Lewes, DE 19958
Phone: 302-645-7777
Fax: 302-645-6406

Email not displaying correctly? View it in your browser.

From:
To:
Subject:
Date:

Janine Heffley
Janelle Cornwell
FW: Online Form Submittal: Question / Concern Submission Form
Thursday, August 26, 2021 10:25:53 AM

I am sorry but I just found this and I see no evidence that I sent to you. See below for a concern
about Fisher’s Cove from July.

Janine Heffley
City Clerk
City of Lewes
P. O. Box 227
114 E. 3rd Street
Lewes, Delaware 19958
Phone: 302.645.7777, ext. 108
Fax: 302.645.6406
jheffley@ci.lewes.de.us
Website: www.ci.lewes.de.us

   The First Town in the First State

From: noreply@civicplus.com <noreply@civicplus.com>
Sent: Monday, July 12, 2021 10:10 AM
To: Janine Heffley <jheffley@ci.lewes.de.us>
Subject: Online Form Submittal: Question / Concern Submission Form

Question / Concern Submission Form
First Name

Ruth Ann

Last Name

Mattingly

Phone

302-383-6900

Email

ramattinglyphd@mac.com

Address

109 Ocean View Blvd

Address 2

Field not completed.

City

Lewes

State

DE

Zip Code

19958

Questions / Comments

I write to ask the Lewes Planning Commission to recommend
that theMayor and City Council deny the preliminary application
for the Fishers Cove Development.
I am concerned about disrupting the floodplain and wetlands and
the impact on the entire
city of Lewes.

The City of Lewes
P. O. Box 227
Lewes, DE 19958
Phone: 302-645-7777
Fax: 302-645-6406

Email not displaying correctly? View it in your browser.

From:
To:
Subject:
Date:

noreply@civicplus.com
Janelle Cornwell
Online Form Submittal: Fishers Cove Public Comments - Return Plan
Friday, July 30, 2021 8:09:00 PM

If you are having problems viewing this HTML email, click to view a Text version.
Fishers Cove Public Comments - Return Plan
Please share your comments
regarding the Major
Subdivision Fishers Cove
regarding the return items from
Mayor and City Council.
Please include your name,
address and email. *

* indicates required fields.

View any uploaded files by signing in and then proceeding to the link below:
http://www.ci.lewes.de.us/Admin/FormHistory.aspx?SID=77
The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : I urge the Lewes Mayor and City Council (MCC)
and the Lewes Planning Commission (LPC) to deny the proposal to construct 18 homes on the Fisher’s Cove
parcel of land in Lewes, Delaware. As I wrote in my August 30, 2019, comment letter on this same proposal, the
proposal is ill-conceived and, if approved, will result in negative impacts to the surrounding homes on Hoornkill,
Rodney, Harborview, and Pilottown Road. I focus on the flooding impacts and the need to protect the Great Marsh
and Canary Creek, though I also agree with the many commenters who expressed concern about accessing the
proposed development via Rodney Road.
Flooding and stormwater concerns
As noted by JoEllen Jordan of Rodney Avenue in her comments on this proposal, the purpose of Article IX
Environmental Protection Regulations, 197-73 Floodplains Article A2 exists “to promote the public health, safety
and general welfare...” to protect human life, health and welfare; and it states in “d”, “k”, and “l” the irreversible
actions and construction activities that concern adjacent property owners and many other residents throughout the
city of Lewes:
(d) Maintain natural drainage;
(k) Provide that the flood storage and conveyance functions of the floodplain are maintained;
(l) Minimize the impact of development on the natural and beneficial functions of the flood plain.
The construction of over 500 feet of retaining wall against the natural wetlands to the natural floodplain, while
necessary to construct the proposed ponds to solve the runoff from the proposed site itself, seems counter to the
intent of “d”, “k” and “l” above.
Part “j” of this Section of the Code states the purpose of its inclusion is:
(j) Reinforce that, those who build in and occupy special flood hazard areas should assume responsibility for their
actions.
And as I noted in my earlier comments, the Permanent Stormwater Management provisions of the City Code are
important, and I believe they need to be enforced:
§ 197-77 Permanent stormwater management.
A. Requirement.
(1) Developments shall be constructed and maintained so that adjacent properties are not unreasonably burdened
with surface waters as a result of such development.

(2) No development or property may be constructed or maintained in a way that such development or property
unreasonably hampers the natural flow of water from higher adjacent properties across the development or
property thereby causing substantial damage to the higher adjacent property.
(3) No development or property may be constructed or maintained so that surface waters from such development
or property are unreasonably collected and channeled onto lower adjacent properties at such locations and at such
volumes so as to cause substantial damage to the lower adjacent property.
The developer still has not provided sufficient information to demonstrate that the construction of 18 homes on the
Fisher’s Cover parcel will not result in flooding of neighboring homes and roads. In fact, the AECOM Flood Study
concluded that the Fisher’s Cove project would result in flooding of neighboring homes and roads.
AECOM Flood Study
As I asked in my July 30, 2019, comments on the June 7, 2019, flood study, why didn’t AECOM include
simulations of 100-yr coastal storm + 100-yr rainfall? And what about 500-yr events? Given the precautionary
language included in the Callahan et al. (2017) report that AECOM cited in its own report, we should be planning
and preparing for worst-case scenarios. I have the same concern regarding the choice of a moderate sea level rise
planning scenario. AECOM should have run the models using the high sea level rise planning scenario, too, so that
we could see the results under a sea level rise scenario that is becoming more likely to be the most accurate.
The main point I am trying to make is that we should not underestimate the impacts of coastal storms, severe
rainfall events, and sea level rise. If we do not have the data to validate a model, then we should input the more
precautionary scenarios into the model. No proposed developments in Lewes should be approved in floodplain
areas until more severe scenarios of coastal storms, rainfall events, and sea level rise are modeled so that we have
more information in front of those making these important decisions on proposed projects that are likely to impact
existing homes in the City of Lewes.
As I did in my August 30, 2019, comments on the Fisher’s Cove proposal, I have again appended my July 30,
2019, comments on the June 7, 2019, AECOM Flood Study because the concerns I expressed in those comments
are relevant to the concerns I have about the Fisher’s Cove project, and I would like the MCC and the LPC to
review them again with regard to the Fisher’s Cove proposal.
Time to revise the City Code
A Lewes Executive Committee on Resiliency (LECR) has been established by the MCC to develop needed
revisions to the City Code. This committee will work with DNREC’s Resilient Community Partnership RCP and
in collaboration with the University of Delaware’s Institute for Public Administration (IPA) to help the City of
Lewes further develop plans and preparation activities to address the challenges anticipated as a result of Sea Level
Rise (SLR) and Climate Change.
The focus of the LECR will be identifying strategies and actions that the city can undertake to
balance the development of physical space while maintaining the natural environmental
characteristics and a sustainable quality of life. It is anticipated that the LECR will provide recommendations to
the MCC regarding ways to ensure that city ordinances and regulations address the need to balance city growth
with the challenges of the changing environment.
The LECR discussions will focus on sea level rise and flooding issues as these issues impact the city.
The LPC and MCC members have expressed regret that they have no choice sometimes when it comes to
approving a particular development. If the City Code allows it, they are obligated to approve it. It is time to
incorporate all of the information that has become available about sea level rise and impervious surface effects in
the last decade into our City Code. The City of Lewes is vulnerable to sea level rise, many areas within the City
have a high water table, and we are adding more and more impervious surface all the time. One of our most
precious natural features is the Great Marsh for the many benefits it provides. Let’s do all we can to protect it!
While I am pleased that the LECR has been established, recommendations are not likely to be made to the MCC
until next year sometime, and the process of revising the City Code will also take some time. In the meantime, we
are running out of undeveloped areas within the City and even within areas that can be annexed into the City. I
strongly recommend that we take the time to revise the City Code before any other developments near the Great
Marsh, Canary Creek, and other environmentally sensitive areas are approved.
Final thoughts

In this case, I don’t believe the City Code allows a development such as Fisher’s Cove, and I am surprised the
proposal is even being considered. The proposal doesn’t safeguard against non-compliance with Section 197-77.
I don’t think any of you would like to be remembered for recommending approval of a project that is likely to
aggravate the risk that homeowners on the north side of town already face from increasing sea level rise, combined
with more frequent nor’easters and the high water table in the area. I think it is time to accept that there is a limit to
how much can be built in certain areas. We need to preserve floodplains and areas adjacent to floodplains to
protect existing homes from these threats. The current citizens of Lewes should be given more consideration than
future residents (as the existing code already specifies at 197-73 and 197-77). Actually, it would also be
considerate to future residents not to encourage them to build a home on land that is so vulnerable to flooding.
Thank you for your consideration.
Marta Nammack
128 New Road
Comments on June 7, 2019, City of Lewes Flood Study – Marta Nammack 7/30/19
I am pleased that the City of Lewes hired a hydrologist (from AECOM) to prepare the June 7, 2019, City of Lewes
Flood Study: Evaluation of Flooding Effects from Canary Creek Development report (Flood Study). The
conclusions reached by AECOM in the Flood Study seem to be that the Fishers Cove development, as proposed,
will likely impact the adjacent properties with some additional flooding and that the Lewes Waterfront Preserve
development will not have any impact. I am not sure how these conclusions fit in with the fact that we (128 New
Road) and our neighbors have already experienced significant flooding several times in our front yards. Perhaps
AECOM was limited to analyzing the impacts of the proposed Canary Creek developments only on the areas
immediately adjacent to the proposed developments? Given the importance of this Flood Study to the City of
Lewes’ consideration of proposed developments, the Flood Study should be peer reviewed by other independent
hydrology experts (if it has not been peer reviewed already). I hope this Flood Study will be expanded to include
other areas, especially properties along New Road, east of Park Road.

Background information from Callahan et al. (2017)
I reviewed Callahan et al. (2017), a technical report relied on heavily by AECOM for the Flood Study. I included
this background information because it helps set the stage for AECOM’s evaluation, and it helped me understand
the study methodology. Callahan et al. (2017) state on page 13:
Regional meteorological conditions that develop from strong onshore winds, mid-latitude cyclones, or tropical
storm systems, can cause water levels to be much higher, by up to several feet, than mean sea level. In areas where
mean sea level has been rising, so too does inundation frequency relative to fixed-elevation infrastructure on land,
including minor/nuisance flood levels as well as extreme water levels from storms or strong winds (Hall et al.,
2016). Extreme water levels can cause significant damage and degradation to public/private property and public
safety as well as to the natural environment along the shoreline. Although planning for the eventual, gradual
increase in mean sea level is important, planning for the changes in frequency, duration, and intensity of extreme
water levels is just as important in many cases. [emphasis added] Sea-level rise will continue to increase the
frequency and duration of nuisance flooding and exacerbate the impacts of extreme coastal flooding (Sweet et al.,
2014; Tebaldi et al., 2012; Wahl et al., 2015; Little et al., 2015; Lin et al., 2016).
To incorporate sea level rise impacts into the models, AECOM used three scenarios (5, 50, and 95% probability
levels of sea-level rise in Delaware), as recommended by Callahan et al. (2017), and modeled the scenarios out to
the year 2100. These probability levels were determined by the Kopp et al. (2014) methodology under the IPCC
AR5 RCP 8.5 emission scenario, as the Low, Intermediate, and High SLR planning scenarios, respectively. This
equates to 0.52 m (1.71 ft), 0.99 m (3.25 ft), and 1.53 m (5.02 ft) of sea level rise by 2100, relative to the year 2000
mean sea level.
The figure below illustrates the 2017 Delaware SLR planning scenario curves to the year 2100. The Low,
Intermediate, and High planning scenarios correspond to the 5%, 50%, and 95% probability levels. As you can see,
in the year 2050, the Intermediate planning scenario has a value of 0.4 m, or 1.33 feet. AECOM chose the

Intermediate planning scenario because it represents a moderate projection with a 50% chance of being met or
exceeded in the next 30 years, or within the length of a typical home mortgage.
(Unfortunately, the figure doesn't show up here. Therefore, I've also sent my comments to the City Planner and the
Chair of the LPC, so the figure will also be part of the record).
Callahan et al. (2017) state on p. 20:
General guidance in using Delaware SLR planning scenarios. Executive Order 41 directs state agencies to address
both the causes and consequences of climate change. It recommends that planners and elected officials factor SLR
projections into capital improvement projects and land-use decisions with long lifespans or some risk of flooding.
Before selecting a SLR scenario to plan from, it is important to understand that SLR is one component of overall
flood risk in the state. Delaware communities experience flooding and damage from storms with heavy
precipitation, wind, waves, and/or storm surge, as well as from perigean spring tides that cause localized, nuisance
flooding. SLR will significantly exacerbate the risk of flooding from these events. Additionally, SLR can cause
more gradual effects on the area, such as saltwater intrusion to groundwater supply, drowned coastal agricultural
fields and forests, beach erosion and marsh migration, changes in the tourism and real estate industries, public
safety, and more. This report does not analyze or offer projections regarding overall flood risk for Delaware towns.
However, the SLR planning scenarios contained in this report should form a critical piece of the risk assessment
and planning process at the state and local level.
Specific comments
p. 17 - It would be helpful to know the magnitude of the September 2016 coastal storm and rainfall to compare to
the various scenarios that are simulated in this report (2-yr coastal storm + 10-yr rainfall event? 10-yr/10yr?).
p. 20 - I do not think relying on simulated data to validate the model when we have no actual survey data is a good
idea. A moratorium on development within certain distances of Canary Creek and the Great Marsh until we can
collect data for a number of years to validate the model would be more appropriate.
p. 20 - Will the models be re-run once we have detailed specifications on the storm water systems (and, in the case
of Tower Hill, concept grading plans) for Fisher’s Cove and the Lewes Waterfront Preserve?
p. 21 - The Fishers Cove proposal was changed to include a gabion wall instead of a bulkhead to protect the site
from flooding. How does this new proposal change the results of the simulations?
p. 22 - Why didn’t AECOM include simulations of 100-yr coastal storm + 100-yr rainfall? And what about 500-yr
events? Given the precautionary language included in the Callahan et al. (2017) report, we should be planning and
preparing for worst-case scenarios. I have the same concern regarding the choice of a moderate sea level rise
planning scenario. AECOM should have run the models using the high sea level rise planning scenario, too, so that
we could see the results under a sea level rise scenario that is becoming more likely to be the most accurate.
p. 29 - AECOM concludes that the simulations for Lewes Waterfront Preserve did not show any adverse effects to
the surrounding watershed. But, AECOM states at the bottom of page 29 that the 2-year coastal storm + 100-year
rainfall model simulations for Lewes Waterfront Preserve show negligible change in peak flood depth within the
marsh surrounding Canary Creek. This means that there is some effect. Any change in peak flood depth within the
marsh surrounding Canary Creek would seem to indicate that Canary Creek was beyond capacity and could not
absorb additional storm water from other areas via ditches. And, had AECOM modeled more severe coastal
storm/rainfall events, the peak flood depth might change more significantly.
p. 31-32 Under Section 7.4, AECOM recommends that any limitations that the water table, soil saturation, and sea
level rise may impose on the capacity of proposed storm water ponds, particularly those intended to dry out
between rain events, be considered. I hope this recommendation applies to all future developments, including
Lewes Waterfront Preserve (if it is indeed approved and built).
p. 32, Recommendation 7.5 – I suggest inserting, “, repair as necessary,” after “Monitor” so that existing swales
along New Road can be made to function properly. When it rains hard, the water fills the swale rapidly, and if it is
a heavy downpour, one of these days the water will reach our house and other houses that are 100 feet back from
the edge of New Road. The water has already moved about 75 feet into our yards in prior rainfall/nor’easter
events.

p. 33, Recommendation 7.6 – This is an excellent recommendation. I sincerely hope new developments will be
required to use pervious surfaces for driveways, parking lots, and roads. This will help prevent additional flooding
during extreme storm events and help prevent contaminants from reaching our waterways.
p. 33, Recommendation 7.7 – Yes, collection of measured water level and discharge data during rainfall and
coastal storm events is critical. After all, models are only as good as the data input. The uncertainties associated
with all of the assumptions that had to be made for these simulations justify using Delaware’s “high” SLR
planning scenario instead of the “moderate” one. When we are talking about roads needed for evacuation and
people’s existing homes, it is essential that we use a more precautionary approach. In other words, the
consequence of being wrong about the SLR planning scenario is more severe if the “high” scenario turns out to be
more accurate and we didn’t look at the “high” SLR planning scenario than if the “moderate” scenario turns out to
be more accurate and we didn’t look at it. The homes we live in and depend on every day for our health, security,
and welfare should carry a low tolerance for risk to SLR.
The main point I am trying to make is that we should not underestimate the impacts of coastal storms, severe
rainfall events, and sea level rise. If we do not have the data to validate a model, then we should input the more
precautionary scenarios into the model. I hope AECOM will model more severe scenarios of coastal storms,
rainfall events, and sea level rise so that we have more information in front of those making these important
decisions on proposed projects that may impact existing homes in the City of Lewes.
Thank you for considering these comments,
Marta Nammack
128 New Road
I’ve copied and pasted some relevant information from DNREC, for the record:
http://www.dnrec.delaware.gov/Admin/DelawareWetlands/Pages/Sea-Level-Rise.aspx
Sea Level Rise and Delaware’s Wetlands
Overview: Over the past century, Delaware has experienced a sea level rise of more than one foot. According to
the Intergovernmental Panel on Climate Change (IPCC), the rate of sea level rise will increase over the next
century. For Delaware, sea level rise is especially concerning because the coastline is no longer able to adapt to the
rising waters as naturally as it has been able to in the past. In some areas, human development and alterations to
the landscape will prevent wetlands from migrating inland which could contribute to shoreline erosion rates.
With the rising sea and the inability of the land to adapt, Delaware can expect:
• increased inundation and erosion
• increased tidal surges
• increased severity of flooding from severe weather events
• accelerated saltwater contamination of ground water and surface water supplies
• elevated water tables
• loss of critical habitats along our shore
Why is sea level rising in Delaware? With the increase in the average global temperature in recent years, polar
regions of the globe that have historically been covered in ice are now melting rapidly. When these regions of
glacial ice melt, the resulting water enters our oceans, thus raising the sea level directly. Additionally, as the water
heats with the increase in average global temperature, it expands and also contributes to sea level rise.
Additionally, Delaware (and the east coast of North America) is experiencing a naturally driven sinking of the
land. In other words, the tectonic plate Delaware sits on is naturally sinking compared to the land level of the
surrounding tectonic plates. This puts Delaware at increased risk for the impacts of rising sea levels; as the sea is
rising, Delaware is sinking, thus the rate of sea level rise in Delaware is faster than in other parts of the world.
How much will sea level rise? The Delaware Department of Natural Resources and Environmental Control
(DNREC) has agreed upon three scenarios for local sea level rise in the next century:
• 0.5 meters (low estimate)
• 1.0 meters (intermediate estimate)
• 1.5 meters (high estimate)
Scientists at the DNREC Coastal Programs have developed an easy to use Sea Level Rise map showing the
possible inundation of Delaware land based on these three recommended scenarios.

What does this mean for wetlands in Delaware?
As the sea level rises in Delaware, coastal wetlands will be lost due to submergence under the rising sea as well as
erosion of the soil by frequent severe storm events. Historically, coastal wetlands were able to handle these events.
As the sea levels rose, wetlands were able to migrate inland and adapt to the change in inundation level. However,
due to development, roads and infrastructure, wetlands are now unable to migrate inland and thus are gradually
eroding away and sinking beneath the rising sea. This leaves coastal residents and businesses less protected from
flooding and storms.
For wetlands further inland, rising sea levels mean increased salinity levels. With the saltwater coming in with the
high tide further inland, these freshwater wetlands could be changed to more saline systems thus altering the plant
and wildlife communities. Freshwater wetlands provide many benefits to Delaware including serving as crucial
habitat for important commercial species, rare wildlife, and many recreational opportunities for Delaware
residents.
Callahan, John A., Benjamin P. Horton, Daria L. Nikitina, Christopher K. Sommerfield, Thomas E. McKenna, and
Danielle Swallow, 2017. Recommendation of Sea-Level Rise Planning Scenarios for Delaware: Technical Report,
prepared for Delaware Department of Natural Resources and Environmental Control (DNREC) Delaware Coastal
Programs. 115 pp.
http://www.dgs.udel.edu/sites/default/files/projects-docs/de%20slr%202017%20technical%20report%20final.pdf
RCP 8.5 represents the “business as usual” future greenhouse gas emission assumption.

Additional Information:
Form submitted on: 7/30/2021 8:08:58 PM
Submitted from IP Address: 73.173.249.41
Referrer Page: https://www.ci.lewes.de.us/284/Fishers-Cove-subdivision?
fbclid=IwAR3hVVw0zTFV6pZXtcEudtfKOjATeH7j47E-OqBqrOKUagyLH22USFIbm3o
Form Address: http://www.ci.lewes.de.us/Forms.aspx?FID=77
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UNPUBLISHED OPINION. CHECK COURT RULES
BEFORE CITING.

Partners, LLC (“Pizzadili”) from a decision by the Kent
County Board of Adjustment (“the Board”). The Board
denied Pizzadili’s appeal seeking the reversal of a finding
that a vehicle racetrack is a permitted use on real property
located in the General Business District (“BG District”).
For the following reasons, the decision of the Kent
County Board of Adjustment is REVERSED.

Superior Court of Delaware,
Kent County.

PIZZADILI PARTNERS, LLC, Petitioner,
v.
KENT COUNTY BOARD OF
ADJUSTMENT and LTR Properties, LLC,
Respondents.
C.A. No. K16A-02-004 WLW
|
Submitted: May 23, 2016
|
Decided: August 26, 2016
Upon an Appeal from the Decision of the Kent County
Board of Adjustment. Reversed.
Attorneys and Law Firms
Thomas Mammarella, Esquire, and William M. Kelleher,
Esquire, of Gordon, Fournaris & Mammarella, P.A.,
Wilmington, Delaware; attorneys for Petitioner Pizzadili
Partners, Inc.
Noel E. Primos, Esquire, of Schmittinger and Rodriguez,
P.A., Dover, Delaware; attorney for Respondent Board of
Adjustment of Kent County.
John W. Paradee, Esquire, of Baird Mandalas &
Brockstedt, LLC, Dover, Delaware; attorneys for
Respondent LTR Properties, LLC.

OPINION AND ORDER
Witham, R.J.
*1 Before the Court is the appeal of Petitioner Pizzadili

I. FACTUAL AND PROCEDURAL BACKGROUND
On October 26, 2015, LTR Properties, LLC (“LTR”)
submitted a Zoning Certificate of Use (“COU”)
application for a property located at 10182 South DuPont
Highway, on the northwest comer of the intersection of
U.S. Route 13 and Peach Basket Road. The property is
situated north of Felton, Delaware, lies within the
territorial limits of Kent County, and is located in a BG
District. LTR currently operates the Delaware Public
Auto Action on one portion of the property. Another
portion of the property is utilized as a horse training
facility. LTR sought a COU that would allow a vehicle
racetrack as a permitted use on the property. LTR
proposed to replace a one-half mile horse track currently
located on the property with a one-quarter mile vehicle
racetrack. LTR stated that the engines used in the vehicles
would be no larger than four cylinders, all with
noise-dampening devices, and that several classes would
consist of one and two-cylinder engines.
A parcel of land adjacent to the LTR property is owned
by Pizzadili. The Pizzadili property contains a vineyard
and a banquet facility that has been in operation for the
past twenty years. The facility is open from noon until 5
p.m. daily, but may host functions from 5 p.m. until 11
p.m. The facility also hosts weddings and rehearsals on
weekends.
On October 28, 2015, the Kent County Department of
Planning Services (“the Department”) issued a COU
stating that a vehicle racetrack was a permitted use on the
property. The COU was subject to certain conditions such
as exterior lighting must be shielded to deflect light away
from adjacent properties and passing motorists, and
comply with the provisions of the County Noise
Ordinance. On November 25, 2015, Pizzadili filed an
appeal with the Board challenging the Department’s
issuance of the COU. Pizzadili argued that an automobile
racetrack is not a permitted use on the property, and
further argued that a racetrack can only be permitted on
property located in a Limited Industrial District (“IL
District”).
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On January 21, 2016, the Board conducted a public
hearing at which the petitioner and thirteen other
opponents raised issues pertaining to damage to area
businesses and residential areas. Opponents raised
concerns related to noise, water, air, and soil pollution
from the proposed racetrack. Pizzadili expressed concern
that dust clouds from the racetrack could harm the grapes
by covering them in silt, thereby disrupting the flavor
profile or ultimately killing them. Pizzadili also testified
that he expects a significant number of cancellations if the
racetrack is allowed. The owner of the property seeking
the COU, Ron Faison, testified that he would not allow
racing if a wedding was taking place, that noise limits
would be enforced with a decibel meter, that six to eight
foot trees would be planted between the properties, that
the clay track would be treated with detergent to limit
dust, and that he would install LED lights in order to
spread less light on adjoining properties. Mr. Faison
further testified to the positive economic impact the
racetrack would have and provided a petition with 254
signatures of support.
*2 On February 18, 2016, the Board issued its decision.
The Board noted that because the use of a vehicle
racetrack is not specifically listed in the zoning ordinance,
the Department staff had used a standard protocol to
determine whether this use would be permitted. The
protocol outlined in the Kent County Zoning Code (“the
Code”) directed the use of the Standard Industrial
Classification manual (“SIC manual”) to determine
whether a BG District would allow a vehicle racetrack.
The Department also reviewed past zoning decisions.
Section 205-169 of the Code contains a list of permitted
uses in a BG District. The Board noted that “[c]ommercial
recreation facilities, including miniature golf, tennis,
racquetball and handball courts, skateboard parks, skating
rinks, batting cages” are permitted uses in a BG District.
The Board found the list to be exemplary yet
nonexclusive, and that the use of the word “including”
without any words of limitation required that the term
“commercial recreational facility” be broadly interpreted.
The Board noted that reference to the SIC manual, as
dictated by Sections 205-15(B)1 and 205-168(C)2 of the
Code, led to the conclusion that a “dirt vehicle racetrack”
qualified as a “commercial recreation facility.” Section
205-169 lists a commercial recreation facility as a
permitted use in the BG District. This conclusion was
reached by locating vehicle dirt track under SIC Industry
No. 7948, “Racing, Including Track Operation.” 3 The
description for this section covers promoters and
participants in racing activities, including racetrack
operators, operators of racing stables, jockeys, racehorse

trainers, and race car owners and operators. The
description further lists various types of racing and related
activities, including dragstrip operations, horse racing,
motorcycle racing, auto racing, racetrack operation: e.g.
horse, dog, auto, operation of racing stables, speedway
operation, and stock car racing.4 Industry Number 7948
falls under Industry Group Number 794, “Commercial
Sports,” which falls under Major Group Number 79,
“Amusement and Recreation Services,” which in turn
falls under the Division of “Services.” The Board
therefore concluded that a “dirt vehicle racetrack” was
classified as a commercial recreational facility, and that
such facilities are a permitted use in the BG District.
The Board next addressed Pizzadili’s contention that a
racetrack is only permitted as a conditional use in an IL
District. Racetracks were added as a conditional use in the
IL District as part of a 1991 revision of the Code.5 The
term “Racetracks” is found in Section 205-185, which
lists conditional uses in the IL District, and in Section
205-330, which lists six minimum conditions for the use
of racetracks.6 Of these six conditions, the Board found
that two refer to horse racing. Condition (2) requires that
no stables be located within 500 feet of any adjoining
property line, and condition (4) requires that all licenses
for operation of the racetrack be obtained from the State
Racing Commission. At that time of the revision, the only
racetrack in Kent County was the Harrington Raceway
which was located at the State Fairgrounds, and the only
racing commissions referenced in the Delaware Code
where the State Harness Racing Commission and the
State Thoroughbred Racing Commission.7 Neither Section
205-185 nor Section 205-330 provide a definition for the
term “Racetracks.” Based on the foregoing, the Board
found it was reasonable for the Department to determine
that the use of the term “Racetrack” within the IL District
was intended to be specific to horse racing and not
applicable to any other type of racing.
*3 The Board then reviewed past zoning decisions.
Relying on a 2001 decision by the Kent County
Development Advisory Committee regarding the Fairlane
Acres go-cart track in an Agricultural Residential District
(“AR District”),8 the Board found that the Kent County
Levy Court(“Levy Court”) had already set a precedent
classifying a vehicle racetrack as a commercial
recreational facility. In the 2001 decision, after a public
hearing, a dirt racetrack for go-cart racing was approved
as a conditional use on a property located in an AR
District. The owner was not required to comply with the
Racetrack requirements found in Section 205-330;
however, numerous conditions were imposed. Citing the
2001 decision, the Board noted that “[p]re-existing
decisional precedent (and LTR’s constitutional right to
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equal protection under the law) dictates that the same
interpretation be adopted in the present case.”9
The Board also found support for the conclusion that a
vehicle racetrack falls within the definition of a
commercial recreational facility in recent actions
undertaken by the Levy Court. The Levy Court is
currently considering amendments that would create a
new conditional use called “motorsports” and specifically
exclude motorsports from the definition of “commercial
recreational facilities.” The Board further noted that “any
question over the proper interpretation of “commercial
recreation facility” in the Code, and specifically over
whether such a definition includes a dirt vehicle racetrack,
must be construed in favor of the landowner, in this case
LTR Properties.”10 The Board denied Pizzadili’s appeal of
the Department’s decision to issue a COU.
On February 29, 2016, Pizzadili filed an appeal of the
decision of the Board of Adjustment of Kent County with
this Court.

II. STANDARD OF REVIEW
When a decision of the Kent County Board of Adjustment
is appealed, this Court’s review is “restricted to a
determination of whether the Board’s decision is free
from legal errors and whether the Board’s finding of facts
and conclusions of law are supported by substantial
evidence in the record.”11 Substantial evidence means
“such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion.”12 “If the
record contains substantial evidence, then the Court is
prohibited from re-weighing the evidence or substituting
its judgment for that of the Board.”13 The Board must
“particularize its findings of fact and conclusions of law
to enable the Superior Court to perform its function of
appellate review.”14 After reviewing the Board’s decision,
“[t]he Court may reverse or affirm, wholly or partly, or
may modify the decision brought up for review.” 15 In the
case sub judice, the holding of the Court rests upon issues
of statutory interpretation. Questions of law, including
questions of statutory interpretation, are reviewed de
novo.16

III. DISCUSSION
The Board’s holding that a vehicle racetrack is a
commercial recreation facility and thus allowed as a

permitted use in a BG District implicates three distinct
issues that must be addressed. The first issue is whether
the term “Racetracks” as used in Sections 205-185 and
205-330 includes vehicle racetracks. The second issue is
whether a vehicle racetrack can be properly classified as a
“commercial recreation facility.” The third issue is
whether the SIC manual procedures used by the
Department complied with the Code. As always, the
Court’s decision will be guided by the intent of the
governing body. In this case, the governing body is the
Kent County Levy Court.

The Intent of the Kent County Levy Court
*4 Because the intent of the Levy Court is the guiding
principle when interpreting the Code, it is instructive to
review the purpose of the Code. It should be noted that
“principles of statutory construction generally apply with
equal force to municipal ordinances”17; thus, any principle
applying to a statute would generally apply to the Code.
In Delaware, it is well established that when a statute is
clear and unambiguous, there is no need for statutory
interpretation.18 It is also well established that the primary
purpose when applying methods of statutory
interpretation is “to determine and give effect to
legislative intent.”19 This intent must prevail even if
preserving legislative intent results in “an interpretation
not consistent with the strict letter of the statute.” 20 When
construing a statute, “literal or perceived interpretations
which yield mischievous or absurd results are to be
avoided.”21 To ensure legislative intent is properly
construed, methods of statutory interpretation require the
statute be read in the aggregate rather than in parts, and
that each section be “read in light of all others to produce
a harmonious whole.”22 No words in a statute should be
“construed as surplusage if there is a reasonable
construction which would give them meaning, and courts
must ascribe a purpose to the use of statutory language, if
reasonably possible.”23
Chapter 205 of the Code regulates zoning in Kent County.
Section 205-3 contains a statement of purpose applicable
to the Code as a whole, and each zoning district contains a
statement of purpose applicable to that district. The
general purpose of Chapter 205 is
to promote the health, safety, morals, convenience,
order, prosperity and general welfare of the County
residents; to provide adequate light and air; to promote
the conservation of natural resources; to protect the
groundwaters, surface waters and estuaries of the
County; to prevent environmental pollution; to avoid
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undue concentration of population; to conserve and
protect the value of property; to facilitate the adequate
provision of transportation, water, sewerage, schools,
recreation and parks; and to facilitate the initiation of
the Comprehensive Plan and other public
requirements.24
In interpretation and application, the provisions of chapter
205 are to be considered as minimum requirements and be
“liberally constructed to protect the safety, health and
welfare of the citizens of Kent County.”25
The purpose of the BG District is “[t]o provide for a
broad range of commercial activities and a variety of
large retail stores and related activities occupying prime
retail land and serving a regional community”,26 and “[t]o
prohibit uses which may be detrimental to residential
neighborhoods and communities for reasons such as odor,
smoke, dust, fumes, fire, vibrations, noise or hazardous
conditions.”27 Any interpretation of the Code must be
made using these stated purposes as a guide.

The Racetrack Issue
The term “Racetracks” is undefined within the Code. The
Board’s holding that the term is specific to horse racing
was based on two findings: (1) the historical setting in
Kent County when the term “Racetracks” was added; and
(2) that two elements of section 205-330 appear to be
specific to horse racing. No legislative history28 is
provided to support the Board’s conclusion. For the
following reasons, the Court is not convinced that the
Board’s rationale supports the conclusion that the term
“Racetracks” is specific to horse racing.
*5 First, reference to the fact that the only racetrack
existing in Kent County when the Code underwent the
1991 revision is inapposite. The Harrington Raceway
property was located within an IL District when the Code
was revised and remains so today. However, this
information provides no insight into the legislative
process. Where legislative history may provide insight
into the intent of the governing body, historical context
does not. Because no legislative history is provided, the
Court cannot determine whether the 1991 revision was
forward looking and intended to limit the placement of all
types of racetracks to the IL District, whether the revision
was an attempt to codify a standard that already existed in
practice, or whether the revision intended to limit only
horse racetracks to the IL District. Any deductions
regarding the relationship between the existence of the
Harrington Raceway and the Code revision based on
historical events in Kent County in 1991 would be purely

speculative.
Second, that section 205-330 contains elements that may
be specific to horse racing does not preclude the section
from referring to other types of racing. There is a mention
of stables, but no mention of horses. Reference is also
made to the requirement that all licenses for operation of a
racetrack must be obtained from the State Racing
Commission. The Board notes that the only racing
commissions found in the Delaware Code are the State
Harness Racing Commission and the State Thoroughbred
Racing Commission. The Board concludes that the Code
must therefore refer to these commissions. It is not clear
whether the Levy Court meant racing commissions, past
and future, in a generic sense, or only racing commissions
existing at the time of the revision. Again, with no
legislative history, any deductions regarding the racing
commission to which the Levy Court was referring would
be speculative.
When a term is undefined, established rules of statutory
construction and the Code offer definitional guidance.
First and foremost, “the Court must seek to ascertain and
give effect to the intention of the Legislature as expressed
in the Statute itself.”29 When interpreting the Code, the
intent of the Levy Court “is gleaned from what is said, not
from what they may have intended to say.” 30 In such
cases, a court’s role is limited to an application of the
literal meaning of the words.31 Moreover, the Code
provides a mechanism for determining a definition when
none is given. Section 205-5 directs the use of common
dictionary definitions when a definition has not been
provided.
The Levy Court could have specified horse racetracks if
their intent was to limit the term “Racetracks” to those
tracks upon which horses are raced.32 Because no limiting
words are associated with the term “Racetracks,” the
Court must look to the literal meaning of the term in order
to give effect to the intention of the Levy Court; however,
this view must be taken in the context of the intent of the
Levy Court when the Code underwent revision. A
racetrack is commonly defined as a course or track for
racing.33 Additionally, courts have commonly referred to
tracks used by both horses and vehicles as racetracks.34
Thus, the Court finds that the term “Racetracks”
encompasses vehicle racetracks.
*6 The Board’s argument that including any racetrack
within the definition of “racetracks” must necessarily
apply to foot races and model car races and would
therefore lead to an absurd result is well taken. However,
it must be remembered that when construing a statute,
literal interpretations which yield absurd results are to be
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avoided.35 The Court has not been asked to determine
whether foot races or model car races would be
encompassed by the term “Racetracks.” The issue before
the Court is limited to whether a vehicle racetrack is
encompassed in the term “Racetracks.” The Court notes
that the intent of the Levy Court is to contain certain
undesirable conditions to specified zoning districts. This
intent is consistent with the purpose of chapter 205 as
stated in section 205-3. A definition of “Racetracks” that
encompasses vehicle racetracks gives effect to the
intention of the Levy Court and is consistent with an
interpretation of the Code as a harmonious whole.

The “Commercial Recreational Facility” Issue
Assuming arguendo that the term “Racetracks” did not
encompass vehicle racetracks, the process of determining
whether vehicle racetracks are allowed in a BG District
would continue. To this end, the Board found that a
vehicle racetrack is a permitted use in a BG District
because a vehicle racetrack is a commercial recreation
facility. However, this finding was in error. First, even if
the term “commercial recreation facility” was found to
generally include vehicle racetracks, the listing of
commercial recreational facilities in the BG District is
limited by the examples that follow the listing. Second,
relying on the SIC manual to determine that a vehicle
racetrack is a commercial recreation facility does not
comport with procedures contained in the Code. Third,
precedent relied on by the Board is not persuasive.
Moreover, when giving effect to the intent of the Levy
Court and in viewing the Code as a harmonious whole, it
must be noted that commercial recreation facilities are not
limited to the BG District. The Code allows commercial
recreational facilities or commercial recreation facilities
in five zoning districts.36 Such facilities are allowed in the
Agricultural Conservation District (“AC District”) as a
conditional use,37 in the AR District as a conditional use,38
in the Medium-Density Residential District (“RS5
District”) as a conditional use,39 in the Multifamily
Residential District (“RM District”) as a conditional use, 40
and in the BG District as a permitted use.41 It is notable
that commercial recreation facilities are allowed in the
BG District as a permitted use, and only as a conditional
use in the other districts.42 In the AC, AR, RS5, and RM
Districts, the term “commercial recreational facility”
stands alone. Only in the BG District is the term
“commercial recreation facility” modified by the phrase
“including miniature golf, tennis, racquetball and handball
courts, skateboard parks, skating rinks, batting cages.”

In Wolf v. Board of Adjustment of New Castle County, the
Superior Court was called on to decide whether a
commercial nursery fell within the definition of
“agricultural purpose” in order to determine whether a
commercial nursery was a permitted use on property
zoned R-1-C (one-family residential).43 The Wolf Court
stated that:
*7 Since a commercial nursery is expressly permitted
in the less restrictive zoning district, R-2 (agricultural
and general purpose), only if a special exception is
granted, the Board correctly ruled that it was obviously
not the intent that this use be permitted as a matter of
right in the more restrictive zoning district, R-1-C.44
LTR argues that Wolf is not applicable to Kent County
because the ruling applied to the New Castle County
Board of Adjustment, and because the Kent County Code
is rife with examples of uses that have been authorized as
conditional uses in less restrictive zones while being
authorized as permitted uses in more restrictive zones.
The rationale in Wolf is sound. When interpreting the
Code as a harmonious whole, common sense would
dictate that a use allowed as a conditional use in a less
restrictive zoning district would not be allowed as a
permitted use in a more restrictive zoning district. As the
governing body, the Levy Court retains the power to
override this rationale when they feel circumstances
justify an exception, and, as LTR points out, the Levy
Court has done so in the past. However, the exceptions
cited by LTR45 are specific uses and not generally subject
to differing interpretations. Wolf dealt with the more
generic term “agricultural purpose” just as this Court is
dealing with the generic term “commercial recreational
facility.” Although the Court does not hold that a use
listed in a less restrictive zoning district as a conditional
use could never be listed in a more restrictive zoning
district as a permitted use, the holding in Wolf is
persuasive when considering ambiguous terms.

The principle of ejusdem generis applies to the list of
terms following “commercial recreation facility”
The Board concluded that the list of activities following
the term “commercial recreation facility” in section
205-169 was exemplary yet nonexclusive, and that the use
of the word “including” without any words of limitation
required that the term “commercial recreation facility” be
broadly interpreted. The Respondents agreed and further
argued that the word “including” precludes the use of the
principle of ejusdem generis.46 However, the Delaware
Supreme Court has not found that a list preceded by the
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term “including” prohibits the rule of ejusdem generis. In
Delaware Board of Nursing v. Gillespie, the Court was
required to interpret a list that was preceded by the term
“including.”47 The Court was interpreting title 16, section
903 of the Delaware Code which stated:
Any physician, and any other person in the healing arts
including any person licensed to render services in
medicine, osteopathy, dentistry, any intern, resident,
nurse, school employee, social worker, psychologist,
medical examiner or any other person who knows or in
good faith suspects child abuse or neglect shall make a
report in accordance with § 904 of this title. 48
Relying on the principles of ejusdem generis and noscitur
a sociis,49 the Court stated that “it is reasonable to
interpret the statutory phrase ‘or any other person’ in light
of the preceding, specific enumeration of persons who
would likely learn of child abuse in the scope of their
duties in schools, hospitals, and counseling services.”50
That the list was preceded by the term “including” in no
way affected the application of the principle of ejusdem
generis.

conditional use. When a use is not listed, the SIC manual
is referenced to determine the major use division in which
the non-listed use is located. The SIC manual contains a
hierarchal top-down structure with “Divisions” (major use
divisions) constituting the top tier. Divisions consist of
various Major Groups, Major Groups consist of Industrial
Group Numbers, and Industrial Group Numbers contain
specific Industry Numbers. Determining the proper major
use division for a particular non-listed use requires
locating the specific Industry Number for the non-listed
use to determine the major use division under which the
non-listed use falls. Once the major use division has been
identified, the non-listed use is placed in the district in
which the specific major use division is listed as
permitted. There are no intermediate steps. However, the
Board employed a process that seems to rely on
intermediate steps to conclude that a vehicle racetrack is a
commercial recreation facility.
The Board’s decision noted that vehicle dirt racetracks
fall under:
Division—Services

*8 A classic case of ejusdem generis presents an
enumeration of persons or things followed by general
language. For example, the Supreme Court of Delaware
noted the phrase “[i]f the position offered is vacant due
directly to a strike, lock-out, or other labor dispute” was a
typical example of the ejusdem generis doctrine.51 The
specific words “strike” and “lockout” are followed by the
general words “other labor dispute.”52 However, the
principle of ejusdem generis “applies equally to the
opposite sequence, i.e., specific words following general
ones, to restrict application of the general terms to things
that are similar to those enumerated.”53
Thus, the words following “commercial recreation
facility” in the BG District limit activities to be
encompassed by “commercial recreation facility” to those
that are similar to the activities listed.54 If the Levy Court
had intended the list following the term “commercial
recreation facility” to be so broad and far-reaching so as
to include uses such as a vehicle racetrack, it certainly
would have clearly and positively indicated this intent.
Moreover, such a broad interpretation would render the
list superfluous.

The SIC manual does not place a vehicle racetrack within
the definition of commercial recreation facility.
Sections 205-15(B) directs that the SIC manual be used
when a use is not specifically listed as a permitted or

Major Group 79, Amusement and Recreation
Services
Industry Group No. 794, Commercial Sports
Industry No. 7948, Racing, Including Track
Operation
Dirt vehicle tracks were properly classified under the
major use division “Services”, but the Department and the
Board further determined that a dirt vehicle track is
classified as a commercial recreation service. The Board’s
decision does not state how they came to this specific
determination, but the Court must assume that the Board
referenced the Major Group, Amusement and Recreation
services, the Industry Group Number, Commercial Sports,
and combined the terms to create commercial recreation
facility. Nothing in the Code directs the use of the
intermediate levels of the SIC hierarchy. Moreover,
nothing in the Code directs the use of the SIC manual for
definitional purposes. The Code merely directs that the
non-listed use be placed in the zoning districts which
allows the major use division. Thus, a determination
based on the SIC manual that a vehicle racetrack is a
commercial recreation facility is unfounded.

The Fairlane Acres decision is not precedent
*9 The precedential value of the 2001 report allowing the
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Fairlane Acres go-cart track as a conditional use in an AR
District is limited. The Regional Planning Commission
determined with no discussion that a go-cart track was a
commercial recreational facility. As noted earlier, the
term “commercial recreational facility” is undefined. The
definition of the term was not questioned, and therefore
not subjected to debate. The apparent determination by
the Regional Planning Commission that a go-cart track
was a commercial recreational facility cannot be
considered precedential.

zoning districts: the AC District; the AR District; the
Single-Family Residential District (“RS1 District”); the
RS5 District; the RM District; the Residential
Manufactured Home District (“RMH District”); the
Neighborhood Business District (“BN District”); the
Neighborhood Business District (“BN1 District”); the BG
District; the Office/Office Complex District (“OC
District”); and the IL District. In other words, a dirt
vehicle racetrack would be allowed in any district except
the General Industrial District (“IG District”).

Although commercial recreation facilities are allowed in a
BG District as a permitted use, they are allowed in an AR
District only as a conditional use. Where the permitted
use in a BG District is followed by examples, the
conditional use in an AR District is not. Thus, even if
erroneous, the assumption that a go-cart track is a
commercial recreational facility does not necessarily run
afoul of the intent of the Levy Court. As a conditional
use, the go-cart track would be subjected to whatever
limitations were deemed appropriate to protect
neighboring properties.

The intent of the Levy Court must prevail even when
preserving that intent results in an interpretation not
consistent with the strict letter of the Code. When
construing the Code, “literal or perceived interpretations
which yield mischievous or absurd results are to be
avoided.”56 Although the Code clearly dictates a process
for determining the zoning districts in which a non-listed
use may be placed, a mechanical application of that
process can lead to absurd results. For example, neither
dragstrip operation nor stock car racing is listed as a use
in the Code, yet both are listed in the SIC manual under
Industry No. 7948 (Racing, Including Track Operation).
Thus, if the procedures contained in the Code were
mechanically applied, the absurd result would be that
dragstrips and stock car racing facilities would be allowed
in all districts except the IG District.

Moreover, the AR District was not created with the same
purpose as the BG District. The AR District was created
to provide for a wide variety of farming while also
providing for low-density residential development, to
foster environmentally sound development, and to serve
as a transition/buffer zone between agricultural and
residential uses.55 The language prohibiting uses
detrimental to residential neighborhoods “for reasons such
as odor, smoke, dust, fumes, fire, vibrations, noise or
hazardous conditions” is absent.

Results of the process dictated by section 205-15(B) must
be tested against the stated purpose of the zoning district
before a non-listed se may be allowed
Because a vehicle racetrack is not listed in the Code,
section 205-15(B) requires that the SIC manual be
referenced. The procedures outlined in section 205-15(B)
require that the Division in which the non-listed use is
located be identified. Here, a dirt vehicle racetrack is most
closely related to racetrack operation, and racetrack
operation is found in the Division labeled “Services.”
Section 205-15(B) then requires that the non-listed use,
dirt vehicle racetrack, be placed “in the district in which
uses in the specific major use division is listed as
permitted in that district.” Thus, dirt vehicle racetracks
would be allowed in any zoning district that permits the
major use division titled “Services.” The Code includes
the major use division titled “Services” in the following

*10 Because strict reliance on SIC manual can lead to
mischievous or absurd results, the manual must only be
used as a first step. Results obtained after consulting the
SIC manual must be tested against the stated purpose of a
particular zoning district before the non-listed use is
placed in that district to ensure that the non-listed use will
not violate the purpose of the zoning district. Thus, a
two-step process is required before a non-listed use can be
placed in a zoning district. First, after finding the major
use division containing the non-listed use, the section of
the Code relating to the zoning district in which the
non-listed use is requested should be consulted to ensure
the major use division is allowed in that district. If the
major use division is allowed in the zoning district, the
non-listed use must be compared to the stated purpose of
the district to ensure to ensure compliance with the intent
of the Code.
In the case sub judice, the landowner sought a COU
allowing him to place a dirt vehicle racetrack on his
property. If, arguendo, a vehicle racetrack was a
non-listed use, then the SIC manual would be consulted.
A dirt vehicle racetrack is categorized under the major use
division “Services.” The property on which the landowner
wishes to create a dirt vehicle racetrack is located in a BG
District. Section 205-168(C) lists the major use division
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“Services,” thus a dirt vehicle racetrack survives the first
part of the process. However, the inclusion of a dirt
vehicle racetrack is subject to the provisions of section
205-166(B) which states that the purpose of the BG
District is “[t]o prohibit uses which may be detrimental to
residential neighborhoods and communities for reasons
such as odor, smoke, dust, fumes, fire, vibrations, noise or
hazardous conditions.” Whether a dirt vehicle racetrack
would violate the BG District zoning provisions based on
the purpose of the zoning district as stated in section
205-166 is a question of fact to be determined by the
Department.
In summary, if the Court had not found the term
“Racetracks” as a listed use in the IL District to
encompass vehicle racetracks, the Court would have
found that a dirt vehicle racetrack is not a commercial
recreation facility, and that the process followed by the
Department was not in compliance with the Code.

Recent actions by the Kent County Levy Court do not
indicate that a “vehicle racetrack” falls within the
definition of a “commercial recreational facility”
The Board finds additional support for its conclusion that
a “vehicle racetrack” falls within the definition of
“commercial recreation facility” in recent actions
undertaken by the Levy Court. A proposed ordinance
would “(1) create a new conditional use called
“motorsports”; (2) include racetrack and racing operations
within the definition of “motorsports”; (3) specifically
exclude “motorsports” from the definition of “commercial
recreation facilities”; and (4) thereby prohibit racetracks
and racing operations in the BG Zoning District.” 57 The
Board found that the proposed ordinance “constitute[d]
evidence that a “vehicle racetrack” does qualify as a
“commercial recreation facility” under the present Code.”
Proposed legislation has no place in statutory
construction. Before being adopted, legislation is open to
free and vigorous debate. As proposed legislation is
debated, minds can be changed. The Board cannot
determine the outcome of the proposed ordinance, nor
divine the rationale behind the introduction of the
ordinance. For these reasons, the proposed ordinance is
not evidence supporting the proposition that a “vehicle
racetrack” falls within the definition of “commercial
recreation facility.”

IV. CONCLUSION
The Board’s holding that a vehicle racetrack is a
commercial recreation facility has broad implications.
There are a number of uses that are not specifically listed
in the Code, and the procedures followed by the
Department and viewed with favor by the Board would
lead to results not consistent with the Code when viewed
as a harmonious whole. For instance, the decision allows
vehicle racetracks as a permitted use in the BG District.
Although Mr. Faison has stated that he will limit the types
of cars allowed to race on the track, be open one day per
week, and will implement measures to reduce any adverse
impacts on neighboring properties, not every property
owner may be so accommodating. Limitations found in
section 205-332 for commercial recreation facilities apply
only to zoning districts which list commercial recreational
facilities as a conditional use. The Board’s decision sets a
precedent that would allow vehicle racetracks as a
permitted use in the BG District. This would allow
vehicle racetracks to operate in the BG District even
though the types of cars being raced are not limited to
four cylinders, even though the racetrack is open every
day of the week, and even though the owner may not be
inclined to limit adverse effects. When one considers the
stated purpose of chapter 205, the Board’s decision does
not give effect to the intent of the Levy Court.
*11 After careful consideration of the Board’s decision,
the briefs submitted by the parties, and the Kent County
Code, the Court finds that the term “Racetracks”
encompasses vehicle racetracks, that the term
“commercial recreation facility” does not encompass
vehicle racetracks, and that results from the SIC manual
must be compared to the stated purpose of the zoning
district before a non-listed use is allowed. Based on these
findings, the decision of the Kent County Board of
Adjustment is REVERSED.
IT IS SO ORDERED.
All Citations
Not Reported in Atl. Rptr., 2016 WL 4502005

Footnotes
1

Kent Cty. C. § 205-15(B) states:
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Any use which is not specifically listed as a permitted or conditional use in any zoning district shall be identified within the
Standard Industrial Classification Manual and placed within the proper zoning category. The proper zoning district shall be
found by identifying the major use division in which the use is located and by placing the use in the district in which uses in the
specific major use division are listed as permitted in that district.
2

Kent Cty. C. § 205-168(C) states:
All uses in the BG—General Business District can be referenced in the Standard Industrial Classification Manual of 1987,
under sections entitled “Wholesale Trade,” “Retail Trade,” “Services,” “Finance, Insurance and Real Estate,” “Construction,”
“Public Administration” and “Transportation, Communications, Electric, Gas and Sanitary Services.”

3

The SIC Division structure may be found online at https://www.osha.gov/pls/imis/sic_manual.html. The description for Industry
No.
7948:
Racing,
Including
Track
Operation
may
be
found
at
https://www.osha.gov/pls/imis/sic_manual.display?id=182&tab=description.

4

Of note, although Industry Number 7948 does encompass auto racing, the term “dirt vehicle racetrack” is not listed.

5

Decision of the Kent Cnty. Bd. of Adjustment, Application No. A-16-06, at 7 (Jan. 21, 2016) [hereinafter Notice of Decision].

6

Kent Cty. C. § 205-330 is titled “Racetracks” and states:
A. Conditions of this use shall be as follows:
(1) It shall have frontage on a state-maintained highway.
(2) No stables shall be located within 500 feet of any adjoining property line.
(3) All entrances and exits to a racetrack shall have been approved by the Delaware Department of Transportation.
(4) All licenses for operation of a racetrack have been obtained from the State Racing Commission.
(5) Off-street parking is provided in accordance with the requirements in Article XVII, Parking.
(6) All requirements, regulations and recommendations submitted by any agency member of the Development Advisory
Committee shall be satisfied.
B. The reviewing body may impose any other appropriate or more stringent conditions it deems necessary to protect the
health, safety and welfare of the neighborhood.

7

Id.

8

The decision is available at Respondent LTR Properties, LLC’s Answering Brief, Appx. at LTR025.

9

Notice of Decision, supra note 5, at 8.

10

Id.

11

Tolson v. Kent Cnty. Dep’t. of Planning Serv., 2012 WL 1995796, at *2 (Del. Super. May 22, 2012).

12

McKinney v. Kent Cnty. Bd. of Adjustment, 2002 WL 1978936, at *4 (Del. Super. July 31, 2002) (citing Wadkins v. Kent Cnty. Bd. of
Adjustment, 1999 WL 167776, at *2 (Del. Super. Feb. 23, 1999)).

13

Dover Land Holdings, LLC v. Kent Cnty. Bd. of Adjustment, 2016 WL 3951699, at *2 (Del. Super. July 15, 2016).

14

Gilman v. Kent Cnty. Dep’t of Planning, 2000 WL 305341, at *2 (Del. Super. Jan. 28, 2000) (citing Profita v. New Castle Cnty. Bd. of
Adjustment, 1992 WL 390625, at *3 (Del. Super. Dec. 11, 1992)).

15

9 Del. C. § 4918(f).

16

Freeman v. X-Ray Associates, P.A., 3 A.3d 224, 227 (Del. 2010).
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9

Pizzadili Partners, LLC v. Kent County Board of Adjustment, Not Reported in Atl. Rptr....
2016 WL 4502005

17

One-Pie Investments, LLC v. Jackson, 43 A.3d 911, 914 (Del. 2012). See also 1A Sutherland Statutory Construction § 30:6 (7th ed.
2015).

18

Ridgewood Manor II, Inc. v. Delaware Manufactured Home Relocation Auth., 2014 WL 7453275, at *5 (Del. Ch. Dec. 31, 2014)
(citing State v. Skinner, 632 A.2d 82, 85 (Del. 1993)). See also 2A Sutherland Statutory Construction § 45:2 (7th ed. 2015).

19

Ridgewood Manor II, Inc., 2014 WL 7453275, at *5.

20

Mayor and Council of Wilmington v. Dukes, 157 A.2d 789, 793-94 (Del. 1960). See also Hayward v. Gaston, 542 A.2d 760, 768
(Del. 1988) (“If a literal interpretation of a statute leaves a result inconsistent with the general statutory intention, such
interpretation must give way to general intent.”).

21

One-Pie Investments, LLC, 43 A.3d at 914; Mayor and Council of Wilmington v. Dukes, 157 A.2d 789, 793-94 (Del. 1960).

22

Doroshow, Pasquale, Krawitz & Bhaya v. Nanticoke Mem’l Hosp., Inc., 36 A.3d 336, 343 (Del. 2012).

23

Chase Alexa, LLC v. Kent Cnty. Levy Court, 991 A.2d 1148, 1152 (Del. 2010).

24

Kent Cty. C. § 205-3.

25

Kent Cty. C. § 205-4.

26

Kent Cty. C. § 205-166(A).

27

Kent Cty. C. § 205-166(B).

28

Legislative history is defined by Black’s Law Dictionary as “[t]he proceedings leading to the enactment of a statute, including
hearings, committee reports, and floor debates.” Black’s Law Dictionary 1039 (10th ed. 2011).

29

Keys v. State, 337 A.2d 18, 22 (Del. 1975) (citing Ernest DiSabatino & Sons, Inc. v. Apostolico, 260 A.2d 710 (Del. Super. 1969)).

30

State v. Croce, 1997 WL 524070, at *5 (Del. Super. May 14, 1997) (quoting 2A Sutherland Statutory Construction § 46:1 (7th ed.
2015)).

31

Coastal Barge Corp. v. Coastal Zone Indus. Control Bd., 492 A.2d 1242, 1246 (Del. 1985).

32

United States v. Goldenberg, 168 U.S. 95, 102-03 (1897) (“The primary and general rule of statutory construction is that the intent
of the lawmaker is to be found in the language that he has used. He is presumed to know the meaning of words and the rules of
grammar. The courts have no function of legislation, and simply seek to ascertain the will of the legislator.”).

33

A racetrack is defined as: “1. a racecourse 2. a track for motor racing.” The Concise Oxford English Dictionary 1183 (12th ed.
2011). A racecourse is defined as “a ground or track for horse or dog racing. Id. A racetrack may also be defined as “[a]n often
oval course designed for racing.” Webster’s New College Dictionary 933 (3rd ed. 2008).

34

See Tucker v. Seacoast Speedway, 1999 WL 743170, at *1 (Del. Super. July 1, 1999) (discussing the owner of a wrecker truck who
was “willing to work on the wrecker crew if the racetrack was short-handed.”); Wilkins v. Levy Court Comm’rs, 1981 WL 88252, at
* 1 (Del. Ch. May 28, 1981) (noting that grounds upon which the Delaware Four Wheelers wished to operate their off-road
vehicles was a “species of racetrack.”); Hessler, Inc. v. Ellis, 167 A.2d 848, 849 (Del. Ch. 1961) (discussing land that “was to be
used for the construction and operation of an automobile racetrack.”).
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Pizzadili Partners, LLC v. Kent County Board of Adjustment, Not Reported in Atl. Rptr....
2016 WL 4502005

35

“If the context makes clear that a statute uses a common law term with a different meaning, the common law meaning is of
course inapplicable.” Antonin Scalia & Bryan A. Gardner, Reading Law: The Interpretation of Legal Texts 321 (Thomas/West
2012).

36

The only discernable difference between the phrases is that recreation is a noun and recreational is an adjective. For all intents
and purposes, the terms are identical.

37

Kent Cty. C. § 205-48.

38

Kent Cty. C. § 205-64.

39

Kent Cty. C. § 205-95

40

Kent Cty. C. § 205-110.

41

Kent Cty. C. § 205-169.

42

In Wolf v. Bd. of Adjustment of New Castle Cty., the Court was called on to decide whether a commercial nursery fell within the
definition of “agricultural purpose” in order to determine whether a commercial nursery was a permitted on property zoned
R-1-C (one-family residential). 1983 WL 473277, at *1 (Del. Super. July 19, 1983).

43

Wolf v. Bd. of Adjustment of New Castle Cty., 1983 WL 473277, at *1 (Del. Super. July 19, 1983).

44

Id.

45

LTR cites numerous examples including public utilities, dry cleaning, radio and television stations, automotive repair shops,
commercial greenhouses, home occupation, banks, community centers, and restaurants. Respondent LTR Properties, LLC’s
Answering Brief at 19-20, 20 n.56.

46

Black’s Law Dictionary defines ejusdem generis as:
A canon of construction holding that when a general word or phrase follows a list of specifics, the general word or phrase
will be interpreted to include only those terms of the same class of those listed.
Black’s Law Dictionary, 631 (10th ed. 2011).

47

Delaware Bd. of Nursing v. Gillespie, 41 A.3d 423, 427 (Del. 2012).

48

Id. (emphasis added).

49

Black’s Law Dictionary defines noscitur a sociis as:
A canon of construction holding that the meaning of an unclear word or phrase, especially one in a list, should be
determined by the words immediately surrounding it.
Black’s Law Dictionary, 1224 (10th ed. 2011).

50

Gillespie, 41 A.3d at 428.

51

Bigger v. Unemployment Comp. Comm’n, 53 A.2d 761, 765 (Del. 1947).

52

Id.
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Pizzadili Partners, LLC v. Kent County Board of Adjustment, Not Reported in Atl. Rptr....
2016 WL 4502005

53

2A Sutherland Statutory Construction § 47:17 (7th ed. 2015).

54

In its answering brief, the Board noted that substantial evidence was presented that neither dust nor noise would be an issue
with the proposed vehicle racetrack, but this ruling would apply to all racetracks proposed in a BG District. The Court does not
doubt that Mr. Faison’s efforts to limit the impact on neighboring properties are sincere, but these efforts are not pertinent to
this case.

55

Kent Cty. C. § 205-60.

56

One-Pie Investments, LLC, 43 A.3d at 914; Dukes, 157 A.2d at 793-94.

57

Notice of Decision, supra note 5, at 8.
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July 30, 2021

The City of Lewes Planning Commission
114 E. Third Street
P.O. Box 227
Lewes, DE 19958
Re:

Concerned Citizens’ Opposition to the Fishers Cove Development

Dear Planning Commission:
Please accept this as the submission of the Concerned Citizens of Rodney Avenue,
Hoornkill Avenue and Friends (the “Concerned Citizens”) after the hearing before the City of
Lewes Planning Commission, held on July 13, 2021, on the application of Burke & Rutecki,
LLC (the “Applicant”) for preliminary consent for the major subdivision known as Fishers Cove
(the “Fishers Cove Development”).
As noted in my letter dated February 28, 2021, the Applicant’s application for the Fishers
Cove Development was previously rejected because the Applicant failed to demonstrate
compliance with the City of Lewes Comprehensive Plan, Floodplain Zoning Ordinance and Land
Development and Subdivision Ordinance. At the July 13, 2021 hearing, the Applicant again
failed to demonstrate that the Fishers Cove Development complied with the foregoing. The
Fishers Cove Development is on land that is very difficult to develop: it is almost entirely in a
100-year flood plain, contains wetlands, has a high water table, has poor drainage conditions and
has experienced documented regular significant flooding events. If the Applicant had done a
minimum amount of due diligence before purchasing the land or before proposing the Fishers
Cove Development, they would have known this, including that a similar development on the
land was rejected in 1989.
It is the burden of the Applicant to demonstrate compliance with the City of Lewes
Comprehensive Plan, Floodplain Zoning Ordinance and Land Development and Subdivision
Ordinance and they have failed to do this. In fact, at the July 13, 2021 hearing, the Applicant
made it clear that they cannot, and will not, comply with the City of Lewes Comprehensive Plan
and Floodplain Zoning Ordinance. Indeed, the Applicant spent very little of its time at the
hearing actually trying to show or explain whether and how it complies with the City of Lewes
Comprehensive Plan and Floodplain Zoning Ordinance. Rather, the Applicant spent the

overwhelming majority of its time attacking the Concerned Citizens and calling their
presentation “outright falsehoods,” “misinformations [sic]” and “lies.”
In particular, the attorney for Schell Brothers (the builder), Jonathan Horner, stated that
the Applicant did not have to comply with the City of Lewes Comprehensive Plan1 or Floodplain
Zoning Ordinance Sections 197-73(A)(2)(d) and (j) – (m) because they are not “the actual
regulations that we are required to comply to [sic].” Mr. Horner provided no support for the
proposition that the Applicant did not have to adhere to the standards set forth in the City of
Lewes Comprehensive Plan or Floodplain Zoning Ordinance Sections 197-73(A)(2)(d) and (j) –
(m), or for the proposition that the “goals,” “purposes” or statement of purpose of the
Comprehensive Plan and Floodplain Zoning Ordinance are just words with no meaning.
However, just like with the Applicant, if Mr. Horner had done a minimum amount of research,
he would have learned this is not true and, as stated by the Superior Court of the State of
Delaware, these goals, purposes and statements of purpose are “minimum requirements” that
developers are required to comply with.
I.

City of Lewes Floodplain Zoning Ordinance

The City of Lewes Floodplain Zoning Ordinance was enacted because the Federal
Emergency Management Agency (FEMA) had identified special flood hazard areas in the City
of Lewes, including the land upon which the Applicant proposes to build the Fishers Cove
Development would sit. See Section 197-73(A)(1)(a). The City of Lewes adopted Section 19773 to meet the requirements of the National Flood Insurance Program for these special flood
hazard areas. See Section 197-73(A)(1)(b).
Section 197-73(A)(2) provides in relevant part:
Statement of purpose. It is the purpose of these regulations to promote the public
health, safety and general welfare, and to:
***
(d) Maintain natural drainage;
***
(j) Minimize the impact of development on adjacent properties within and near
flood-prone areas;
1

The Comprehensive Plan is also incorporated into the Land Development and Subdivision
Ordinance, which provides: “The purpose of this chapter is to assure that sites are suitable for all
development purposes, including residential, commercial, industrial, institutional and
recreational, to assure that these sites are properly prepared for human habitation and to provide
for the harmonious development of the City, for the coordination of existing streets with
proposed streets, parks or other features of the City plan of streets and alleys, for adequate open
areas for traffic, recreation, light and air and for proper distribution of population, thereby
creating conditions favorable to the health, safety and general welfare of the City of Lewes,
as set forth within the City's Comprehensive Plan and consistent with federal and state
initiatives concerning the reasonable and prudent development applicable to municipalities of the
size and character of Lewes.” Section 170-2 (emphasis added).
2

(k) Provide that the flood storage and conveyance functions of the floodplain
are maintained;
(l) Minimize the impact of development on the natural and beneficial functions of
the floodplain;
(m) Prevent floodplain uses that are either hazardous or environmentally
incompatible
The City of Lewes Floodplain Zoning Ordinance Sections 197-73(A)(6)(a) and (b)
provide that: “In the interpretation and application of these regulations, all provisions shall be
considered as minimum requirements and all provisions shall be liberally construed in
favor of the governing body” (here, the City of Lewes). See also State v. O’Dell, 2017 WL
923461, at *8 (Del. Super.) (“Perhaps more persuasive than the general canons of statutory
construction are the [relevant] Code’s own interpretative framework and statement of purpose.”).
The fact that statements of purpose set forth standards that must be met has also already
been decided by the Superior Court of the State of Delaware in Pizzadili Partners, LLC v. Kent
County Bd. Of Adjustment et al., 2016 WL 4502005 (Del. Super. 2016), a copy of which is
attached hereto as Exhibit A.2 The Superior Court in Pizzadili was reviewing a decision of the
Kent County Board of Adjustment. Id. at *3. Reviewing the decision of the Kent County Board
of Adjustment required the Superior Court to interpret Kent County zoning ordinances. Id. at
*3-4. The Superior Court noted that in Kent County the governing body is the Kent County
Levy Court, and that, first and foremost, the intent of the Kent County Levy Court is the
“guiding principle” when interpreting the Kent County Code. Id. Secondly, the Superior Court
– after noting that the rules for interpreting zoning ordinances are the same as the rules for
interpreting statutes – noted that “the primary purpose when applying methods of statutory
interpretation is ‘to determine and give effect to legislative intent’”:
It is also well established that the primary purpose when applying methods of
statutory interpretation is “to determine and give effect to legislative intent.” This
intent must prevail even if preserving legislative intent results in “an interpretation
not consistent with the strict letter of the statute”…To ensure legislative intent is
properly construed, methods of statutory interpretation require the statute be read
in the aggregate rather than in parts, and that each section be “read in light of all
others to produce a harmonious whole.” No words in a statute should be “construed
as surplusage if there is a reasonable construction which would give them meaning,
and courts must ascribe a purpose to the use of statutory language, if reasonably
possible.”
Id. at *4.3
2

The decision of the Superior Court in Pizzadili was affirmed by the Supreme Court of Delaware
in LTR Properties, LLC v. Pizzadili Partners, LLC, 157 A.3d 757 (Del. Supr. 2017).
See also Wyatt v. Rescare Home Care, 81 A.3d 1253, 1260-61 (Del. Supr. 2013) (“This Court
reviews statutory interpretation undertaken by boards and trial courts de novo. When so doing,
this Court's goal is to, ‘determine and give effect to [the] legislative intent.’ Undefined words
are given their ordinary, common meaning, and words should not be construed as surplus if a
3

3

The Superior Court noted that Chapter 205 of the Kent County Code regulates zoning in
Kent County, that Section 205-3 contained a statement of purpose applicable to the Kent County
Code as a whole, and that each zoning district contained a statement of purpose applicable to
such district. Id. The Superior Court found that such statements of purpose “are to be
considered as minimum requirements” and “liberally construed to protect the safety, health
and welfare of the citizens of Kent County.” Id.
Accordingly, in reviewing the decision of the Kent County Board of Adjustment, the
Superior Court gave primary importance to the standards set forth in the statements of purpose in
the Kent County Code, noting that doing so was necessary to “give[] effect to the intention of the
Levy Court” and was “consistent with an interpretation of the Code as a whole.” Id. at *6; see
also City of Wilmington v. Parcel of Land Known as Tax Parcel No. 26.067.00.004, 607 A.2d
1163, 1166 (Del. Supr. 1992) (“Given this statement of purpose and sweeping use of legislative
authority, we conclude that the Act should be liberally construed in order to fully achieve the
legislative goal of environmental protection.”). The Superior Court then reviewed the decision
of the Kent County Board of Adjustment to ensure that it did not violate the statements of
purpose in the Kent County Code and to ensure compliance with the intent of the Kent County
Code. Id. at *6 and 10.
Thus, pursuant to the City of Lewes Floodplain Zoning Ordinance Sections 197-73,
which provides its own interpretative framework (that all provisions shall be considered as
minimum requirements and liberally construed in favor of the City of Lewes), the Superior
Court’s decision in Pizzadili, and numerous other court decisions (cited herein and below),
Sections 197-73(A)(2)(d) and (j) – (m) are “minimum requirements” and shall be “liberally
construed” in favor of the City of Lewes.4
If the Applicant cannot meet such requirements, then their project is not up to the
standards set forth in the Floodplain Zoning Ordinance for development in the floodplains of the
City of Lewes. The Applicant’s flimsy argument that it doesn’t have to meet the standards set
forth in Sections 197-73(A)(2)(d) and (j) – (m) demonstrates exactly that, as well as renders such
provisions meaningless, which is contrary to “elementary” statutory interpretation. Pizzadili,
2016 WL 4502005 at *4; Murtha v. Cont’l. Opticians, Inc., 729 A.2d 312, 318 (Del. Super.)
(citing General Motors Corp. v. Burgess, 545 A.2d 1186 (Del. Supr. 1988) (“[T]his Court must
assume that the Legislature intended for every provision to have meaning.”); Delaware Div. of
the Public Advocate v. Delaware Public Srvc. Comm., 2016 WL 7494899, at *5 (Del. Super.)
(citing Martin v. Am. Potash & Chem. Corp., 92 A.2d 295, 299 (Del. Supr. 1952) (“It is
elementary that in construing a statute every clause must be given effect…and plaintiffs'
proposed construction of Section 28 would render the phrase ‘at private sale’ superfluous and
meaningless. Such a construction is therefore unacceptable.”); Farmers for Fairness v. Kent
County, 940 A.2d 947, 961 (Del. Ch. 2008) (citing Oceanport Indus., Inc. v. Wilmington
reasonable construction will give them meaning…In interpreting the statute, this Court will read
all sections of the statute, ‘in light of all the others to produce a harmonious whole.’”).
4

In addition, the City of Lewes Zoning Ordinance Section 170-19(E)(1) provides that the
Planning Commission’s review shall include compliance with the provisions of the Floodplain
Zoning Ordinance.
4

Stevedores, Inc., 636 A.2d 892, 900 (Del. Supr. 1994) (“[T]his conclusion is supported by the
well-known principle that courts should be suspicious of statutory interpretations that suggest
that the legislature enacted a meaningless provision.”); Paul v. New Castle County Bd. of
Adjustment, 1993 WL 485925, at *2 (Del. Super.) (citing Giuricich v. Emtrol Corp., 449 A.2d
232, 238 (Del. Supr. 1982) (“Courts are to give effect to every word within the statute.”).
II.

Rodney Avenue

Mr. Horner also claimed that that the Applicant had not landlocked itself and that any
claims to the contrary were “falsehoods.” Mr. Horner then did his best to distance the Applicant
from the “Fisher House” parcel and make it sound as if the Applicant never owned the Fisher
House parcel. While it is true that the Fisher House parcel and the Fishers Cove parcel were two
different parcels and that the Fisher House parcel was sold in a “separate transaction,” the
Applicant first owned both the Fisher House parcel and the Fishers Cove parcel. In fact, the
Fisher House parcel was included in the Applicant’s first iteration of the plan. However, the
Applicant subsequently sold the Fisher House parcel to a third party.
Adding insult to injury, Mr. Horner claims that, in any event, “the city’s engineer…
confirmed that it was impossible to have a legal conforming road through the Fisher House
parcel, so the idea that we had to access that [Fishers Cove] parcel through the Fisher House
[parcel] was impossible legally to do.” This is simply disingenuous. What Mr. Horner fails to
mention is that the Applicant never sought a variance to access the Fishers Cove parcel through
the Fishers House parcel. This is particularly ironic considering the Applicant’s plan requires a
variance to Rodney Avenue and the Applicant’s engineer, Stephen J. Gorski, P.E., in his letter
dated July 2, 2021, specifically requested a variance for approval of: “24’ and 26’ wide road width
for all project roads and 40’ wide right-of-way (ROW) for just Tyler’s Circle as regulated in City of
Lewes Code Section 170-27-E.2.”5 See, Letter from Stephen J. Gorski, P.E., dated July 2, 2021.
In fact, Mr. Gorski states that its March 11, 2021 preliminary plans were designed with this
reduced road and ROW width, tacitly conceding that their plans would not comply with the City
of Lewes Code without the approval of this deviation from Planning Commission and City
Council. Applying Mr. Horner’s logic, it would be “legally impossible” to construct their plan as
designed without a variance recommended by the Planning Commission and granted by the City
Council.
III.

Engineer

While the Concerned Citizens believe that the Planning Commission can, and should,
reject the Applicant’s application for the Fishers Cove Development based on the Applicant’s
failure to comply with the City of Lewes Comprehensive Plan, Floodplain Zoning Ordinance and
Land Development and Subdivision Ordinance, if the Planning Commission determines that
more analysis is needed, the City Council gave the Planning Commission permission to have the
Fishers Cove Development’s stormwater management plan reviewed by a third party expert.
5

On that point, the Concerned Citizens dispute that the Applicant is entitled to an exception to
these requirements pursuant to Section 170-27(E)(2) or that the Applicant can otherwise
demonstrate the exceptional practical difficulty necessary for a variance or that this isn’t a selfcreated hardship pursuant to Section 197-92.
5

While the City of Lewes’ engineer, GMB, reviewed the Applicant’s plan, they did not reference
an AECOM final report and they did not state that the Applicant’s plan complied with the City of
Lewes Comprehensive Plan or Floodplain Zoning Ordinance. And despite previously indicating
that they would comply with AECOM’s recommendations, the Applicant stated at the July 13,
2021 hearing that AECOM’s recommendations were not “legal standards” and they didn’t have
to comply with them. We note that the initial AECOM report appears to show additional
flooding on adjacent parcels. Under the City of Lewes Zoning Ordinance Section 170-19, the
Planning Commission is entitled to rely on AECOM’s report and, if necessary, as permitted by
the City Council, retain a qualified expert to review it.
IV.

Conclusion

Over the past few years, the Applicant has demonstrated one thing: that the land upon
which they propose to build the Fishers Cove Development is very difficult to develop. The
Applicant should have known this when they bought the land. Perhaps there is a plan that would
work. But this is not it. The City of Lewes Comprehensive Plan and Floodplain Zoning
Ordinance was enacted to protect the environment and the City of Lewes and its citizens from
flooding. The Applicant has failed to demonstrate that it has complied with the City of Lewes
Comprehensive Plan, Floodplain Zoning Ordinance and Land Development and Subdivision
Ordinance. Indeed, the Applicant now states that it cannot and will not comply with the City of
Lewes Comprehensive Plan and Floodplain Zoning Ordinance Sections 197-73(A)(2)(d) and (j)
– (m), despite the fact that these are minimum requirements, liberally construed in favor of
the City of Lewes. Accordingly, the Concerned Citizens respectfully request that the Planning
Commission reject the Applicant’s application.
Respectfully submitted,
/s/ William J. Rhodunda, Jr.
William J. Rhodunda, Jr.
cc:

Concerned Citizens
Ann Marie Townshend, Lewes City Manager
Thomas West, AICP, Planning Consultant
Janelle Cornwell, AICP, Planning and Development Officer
Glenn Mandalas, Esq.
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From:
To:
Subject:
Date:
Attachments:

Concerned Citizens of Rodney, Hoornkill & Friends
Janelle Cornwell
Fwd: Concerned Citizens Documents Related to Fishers Cove
Friday, July 30, 2021 3:50:38 PM
AECOM & Fishers Cove 2021_07_30.pdf
Rodney as Construction Entrance for Fishers Cove 2021_07_30.pdf
Use of Rodney Avenue as Egress and Ingress for Fishers Cove 2021_07_30.pdf
Floodplain Issues at Fishers Cove 2021_07_30.pdf
Concerned Citizens Additional Questions_Concerns Fishers Cove 2021_07_30.pdf

Hi Janelle
We forgot to include our names in case you need them. Please see below:
Concerned Citizens of Rodney, Hoornkill & Friends Strategy Committee
Andrew Campanelli
Eunice Henderson
Barbee Kiker
Patrick McCoy
Janice Pinto
Rick Spitzborg

Hope you had a nice vacation!
---------- Forwarded message --------From: Concerned Citizens of Rodney, Hoornkill & Friends
<rodneyhoornkillandfriends@gmail.com>
Date: Fri, Jul 30, 2021 at 3:03 PM
Subject: Concerned Citizens Documents Related to Fishers Cove
To: <dmckay@ci.lewes.de.us>, Janelle Cornwell <jcornwell@ci.lewes.de.us>
Cc: <tbecker@ci.lewes.de.us>, <cjones@ci.lewes.de.us>, <awilliams@ci.lewes.de.us>,
<tritzert@ci.lewes.de.us>, <Ksaliba@ci.lewes.de.us>, <atownshend@ci.lewes.de.us>

Attached are Concerned Citizen’s documents related to the proposed Fishers Cove
development. We hope they will help Planning Commission members in their
deliberations and efforts to formulate questions for the August meeting.

We have many videos of flooding on the Fishers Cove property. We chose two
videos to put into a PowerPoint which we saved as an MP4 file. We hope this makes
it easier to upload to the city portal. Here is a link to it on our Google
drive: https://drive.google.com/file/d/1K4RD9tKL6iSv_ccbmMQ6xpfAvtZpd9YN/view?

usp=sharing.  Unfortunately we could not send it as an attachment because of the
size.  Please let us know if you have any problems accessing the file.

We ask that all of the attached documents be uploaded to the city portal along with
the MP4 video file.

Thank you.

Attachment List:
AECOM & Fishers Cove 2021_07_30
Concerned Citizens Additional Questions_Concerns Fishers Cove 2021_07_30
Floodplain Issues at Fishers Cove 2021_07_30
Rodney as Construction Entrance for Fishers Cove 2021_07_30
Use of Rodney Avenue as Egress and Ingress for Fishers Cove 2021_07_30

From:
To:
Subject:
Date:
Attachments:

GEORGE TERRELL
Janelle Cornwell
Fwd: Lewes Planning-Fisher"s Cove OPPOSED-Terrell
Friday, July 30, 2021 3:48:35 PM
IMG_0881.HEIC

---------- Original Message ---------From: GEORGE TERRELL <gterrell016@comcast.net>
To: "atownshend@ci.lewes.de.us" <atownshend@ci.lewes.de.us>
Date: 07/30/2021 3:38 PM
Subject: Lewes Planning-Fisher's Cove OPPOSED-Terrell
To members of Lewes Planning, and others,
Right out of the gate, I am OPPOSED to the proposed current version of
Fishers Cove.
As a longtime resident let me say that I believe in a free-market and
property owner's rights. I believe developers should be allowed to
buy/sell/develop parcels under current zoning and make profit...but not at
the obvious detriment to existing tax payers. What about their property
rights?
My main concern is for the bodily safety of current resident tax-payers,
from flooding threat (Rodney, Hoornkill, Harborview, Canary Creek,
Harbor Point, Virden guests and the new dairy parcels).
The plan to build a dense project inside of a "wetland bowl" goes against
the initiative of our Resilient Community Task Force, Lewes Mission
Statement and jeopardizes our FEMA insurance discount rating.
At work, I've spent 30 years looking over Pilottown Road and The Great
Marsh from the buildings and the wheelhouses at the University of
Delaware. The roads become impassable and cars get stranded during a
full-moon at high tide. Imagine, a NorEaster, tropical storm or God forbid a
hurricane. When off-shore wind holds the floodwater in the marsh, the
water "stacks" with each consecutive high tide. That stacking can go on
for days even after a hurricane passes.
Years ago, I used to birdwatch and hunt the marshy area between the
spoils pit and New Road. Some areas retain standing water for weeks
after a simple rain. Where is this new runoff going to go when the marsh is
already flooded and the canal is over the bank? Resiliency Task Force
members have already discussed a need for installing a flood
gage/warning equipment in this area.
If you had not spent time locally when the turbine went up and Park Road
was extendend for the DNREC boatramp access, you might be completely
unaware of the many dozens of truckloads of fill-dirt it took to elevate the
roadway. We watched engineers with GPS, laser levels, and steamrollers
pack down tons of soil to get the roadway to safer ground. You can stand
at the turbine access road 21 feet above sea level and look down into the
marsh or the UD harbor. I'm pretty sure they didn't engineer the roadway
that high to give us a better view of the sunset. Call DNREC/DELDOT
and ask their engineers WHY was that roadway elevated so high. Could it
be that documented flooding in conjunction with Sea-level rise was

determined to be a future safety factor?
"No Net Fill" at Fisher's Cove?
Let's ask how many hundreds of truckloads was required to get the Harbor
Point homes out of flood range.
Current residents of Rodney, Hornkill, Harborview are already dealing with
flooding and property loss concerns. What about evacuating Fishers Cove
during an emergency?
The longtime, older residents may not be able to leave their own
driveways because 54 new cars from Fishers Cove will restrict a safe
egress. Why didn't the plan utilize the Pilottown parcel before it was sold
off from this project? Could it be that the developers just don't care that
they will damage the property values and put existing residents in harms
way?
I have a financial interest in a property on Harborview. That driveway has
not and will never be paved because we decided that we didn't want to
push our runoff on to a longtime resident. Flooding your neighbors
property isn't only unkind, it goes against the law in most communities.
The Dog Park parcel was also wet; a basin for runoff. They tried filling it
many times. Guess what, it still floods. Since the Dog Park was filled,
NOW that water stands in the trees between Harborview and the Dog
Park road.
I'm a mariner by trade. When you see white-caps you announce to your
shipmates that you "see sheep" or "see big sheep". That's a safety
announcement that gives mariners below deck an idea of the conditions
on surface. Well, I've seen sheep in the floodwater behind Rodney and
Virden Center.
The plan should be scaled back. It is dense and out of character. Consider
clamshell driveways to a few single-family homes that have privacy, are
environmentally friendly, and Lewes can still pocket permit/ impact fees.
All of these committees, sub-committees and hearings about sea-level
rise, excellent recharge, wetlands fill, resiliency, code changes, mitigation
planning....when will we stop giving lip service and actually improve our
situation?
-attached photo of a recent flooding event Pilottown Road & UD
Thank you for your consideration.
George V. Terrell III
16 Cape Henlopen Drive
50 Harborview Road
Gterrell016@comcast.net
PS ask the developers to consider migratory bird-safe, amber, downlighting and bird-safe glass. Thanks, GVT

To: Lewes Planning Commission
From: John Kiker 608 Pilottown Rd.
Re: Fishers Cove Proposed Subdivision
Date: July 30, 2021
The proposed Fishers Cove development will destroy the floodplain and eliminate its natural benefits.
This will increase flooding in Lewes, increase stormwater runoff, and reduce water quality. Using the
information in the development plans the most probable outcome will be:
•
•
•
•
•
•
•
•
•

Total impervious area will be increased more than 42% (4.17 acres of impervious surface).1
Total area allocated for building lots is 4.86 acres.
70% of the existing trees will be removed. 2
97% of the property that will be developed will be disturbed (9.86 acres that can be developed
vs. 9.59 acres disturbed). 3
There will be no 50’ buffer around the wetlands.
There will be no natural water recharge.
The proposed development will prevent migration of the wetlands.
In essence the developer is clear cutting the property, destroying the existing trees and
vegetation, and reshaping the flood plain which diminishes the current beneficial aspects.
The proposed development is in violation of city code 197-73 (2) a, d, e, j, k, l, and (5) b.
90% of Delaware waters are “impaired”. They do not meet standards for their designated uses.4
The proposed development will contribute to the deterioration of water quality.

Studies have shown that as developments and the number of impervious surfaces increase in a
watershed severe flood events happen more often. 5
Increased stormwater runoff leads to decreased water quality. 6
The developers have alternatives. They could propose fewer homes leaving the floodplain basically
intact. They could find another entrance leaving Rodney and the sensitive wetland area undisturbed.
The homeowners who will be adversely impacted do not have alternatives. Will your choice be to
support long time Lewes residents or a Schell LLC that is more concerned about profit than the city of
Lewes?
For these reasons and many more the Lewes Planning Commission should reject the Fishers Cove
proposal.

1

Fishers Cove revised plan Jun 7, 2021
Fishers Cove revised plan Jun 7, 2021
3
Fishers Cove revised plan Jun 7, 2021
4
Leah Palm-Forster, UD department of Applied Economics and Statistics presentation “Water in the Changing
Coastal Environment” 7/29/21
2

5

Impervious Surfaces and Flooding (usgs.gov)

6

Climate change: NOAA's "new normal" climate report is anything but normal - CBS News 5

AECOM and Fishers Cove

Background
The city of Lewes commissioned the AECOM “Flood Study” to study potential flooding impacts of
proposed developments along New and Pilottown Roads. The report was completed in June of 2019.
See City-of-Lewes-Flood-Study-06-17-2019.
The Fishers Cove (FC) developers did not provide their data during the initial study. As a result, one of
Lewes Mayor and City Council’s (MCC) remand conditions was to run the model “with actual numbers
from the development”. The remand letter also stated the Flood Study recommendations beginning on
page 31 should be taken into consideration. See the remand letter here Letter-remanding-review-toLPC (lewes.de.us).
In a letter from Mr. Stephen J. Gorski (i.e., Applicant’s Engineer) to Ms. Cornwell dated May 14, 2021,
Mr. Gorski noted the following:
“2a. AECOM: We have shared design (CAD) files and design data with AECOM over the
course of the last several months to incorporate and mitigate storm surge modelling into
the project design. The project has been designed to minimize flooding potential during
various storm surge and precipitation events to the maximum extent practicable.
Additional refinement during the final design stage will continue to minimize to the
greatest extent landward flooding conditions.
b. AECOM has provided the City an update to the previously run flood model. This
supplemental report utilizes the Fishers Cove proposed grading, stormwater
management and storm drain design. While we have seen output from their model, we
have not seen a final report.”
See Mr. Gorski’s letter here Remand-Response-Ltr-21-05-14 (lewes.de.us).
To date only two charts have been posted on the city website AECOM-Flood-Model-For-Fishers-Cove
(lewes.de.us).
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Questions/Concerns:
•
•

•

•
•

•
•

Has an updated analysis or final report been provided to the City?
The two charts that are posted are not legible enough to convey the color-coded information.
Despite the lack of clarity, it currently appears there still are adjoining areas with increased
flooding caused by the proposed development.
The 100-Year Coastal Storm + 10-Year Rainfall Model in the April AECOM FC chart shows no
change in the Great Marsh. More information is needed to explain the difference from the
original Flood Study chart on page 43. Specifically, the Developer’s conclusion that the revised
Fishers Cove project will not increase the water level in the Great Marsh does not align with the
use of retaining walls to prevent storm surge from entering the flood plain. It’s not clear where
this diverted water will be going.
The CAD files show small homes on the 18 Fishers Cove lots. Home buyers will likely utilize the
maximum 65% coverage allowed. Were the models run with the increased impervious surfaces?
Were the models run with increased impervious areas on Rodney of 24”, 26”, etc. or without
increase to Rodney Avenue width? What Rodney Avenue width of roadway was assumed in the
final model? Were the proposed Rodney swales evaluated?
Were the models run assuming the requested variances will be approved? Should the models
be run without the requested variances?
The original AECOM study was concerned with the timing of stormwater discharge and
the cumulative effect (quoted below).
7.1 The modeling revealed some sensitivity to periods when the proposed
development released its maximum discharge. This highlights the sensitivity of
the lagoon basin to the volume and timing of discharge of any future
developments draining to the lagoon. Future developments should design their
storm water systems with consideration of the entire lagoon system including
the three culverts under Park Road. This recommendation is not only applicable
to Fisher’s Cove, but also to any subsequent developments in the remaining
parcels of undeveloped land that plan to discharge runoff to the lagoon. The
modeling has demonstrated that the lagoon area cannot absorb additional
runoff without changing its flooding patterns; consequently, cumulative effects
from additional development may result in more substantial increases to flood
levels in the lagoon which will affect any surrounding land that drains into it.
7.2 Include coastal surge in the design of future development storm water
systems. The design of storm water systems should also factor in coastal surge
as heavy rain events in the area are frequently paired with elevated coastal
water levels. Elevated water levels within Canary Creek and its tributaries could
affect the efficiency of drainage systems, particularly any with outfalls at low
elevations than could be inundated by higher frequency coastal events. An
increasing sea level could also start to encroach upon storm drain outfalls,
reducing their efficacy. As noted in Section 5, the outfall to the lagoon from
Fisher’s Cove was assumed to have a flap gate to block coastal surge from the
drainage pipe. Without a flap gate, coastal surge may flood storm water ponds,
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greatly reducing their capacity for capturing runoff. Storm drain controls like flap
gates may also be necessary to control timing of development discharges and
ensure they aren’t releasing neighborhood runoff at the same time the coastal
storm surge is peaking. City-of-Lewes-Flood-Study-06-17-2019.
These statements should compel the Planning Commission to hear directly from the AECOM
engineers and scientists hired by the City for additional services to explicitly assist the Developer
in evaluating the proposed site impacts. AECOM should provide concise and accurate
descriptions of their methodology and findings.
•
•
•
•

•

•

What total impervious areas were used for each home site?
Did the final models used incorporate the Variances being requested by the Developer (reduced
road widths, Jack’s Way reduction, elimination of sidewalks)?
Were the other developments affecting the Canary Creek Basin (Waterfront Reserve, Harbor
Point and Tower Hill) considered in the models?
Were the following recommendations from page 31 of the original AECOM flood study
considered as required in the remand letter:
o 7.2 Include coastal surge in the design of future development storm water systems.
o 7.3 Confirm grading and storm water design in Fisher’s Cove can accommodate runoff
from homes along Rodney Avenue as efficiently as current conditions.
o 7.4 Include effects of water table when determining capacity of storm water ponds.
The AECOM flood study admitted that wind was not factored into the models. History shows
that most flooding in Lewes happens when the wind backs up storm surge in the Great Marsh
and we have a high tide (2019 Water Workshop Michael Powell Lewes Water Workshop). How
will this be taken into consideration for the Fishers Cove proposed development?
Should the Lewes Planning Commission (LPC) use a third-party expert as mentioned in the first
point made in the remand letter.

It is imperative the LPC and the public understand the behavior of the altered flood plain and the
proposed stormwater management system construction against the wetlands in the various
scenarios studied. The current Fishers Cove stormwater system has over 500’ of retention walls
with weirs. Stormwater, more than likely, could flow into Fishers Cove wet ponds. Stormwater from
the wet ponds then would be released into the wetlands with contaminants when the water level in
the ponds reaches a certain level regardless of the water level in the Great Marsh. Was this
considered in the revised Fishers Cove AECOM study? We request an AECOM representative be
present at a public meeting to answer these questions.
The Concerned Citizens’ position has not changed; we ask that you deny preliminary consent for the
Fishers Cover major sub-division.
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Additional Questions/Concerns

1. In the Fishers Cove proposed plans, the sanitary Pump Station is located at what appears to be elevation 8’ in
between two wet ponds. It appears particularly vulnerable to damage by flooding. How will this particularly
vulnerable utility be protected given Lewes City Code 197-73 D 3 states:
a. (b) New and replacement sanitary sewage systems shall be designed to minimize or eliminate
infiltration of floodwaters into systems and discharges from systems into floodwaters.
b. (c) On-site waste disposal systems shall be located to avoid impairment to or contamination from them
during conditions of flooding.
2. The Applicant is seeking Variances for relief of multiple items on the site. None meet the “exceptional practical
difficulties to the property owner” (Lewes code 197-92. Variances). The narrowed streets, eliminated sidewalks
and lengthened street while reducing impervious coverage are contrary to the safety for emergency access
intended by Code, and coincidentally contrary to the Applicant’s reasoning for improving safety by Rodney
Avenue improvements. Is it not true that an equal reduction in impervious surface could more safely be
achieved by increasing open green space or reducing the number of lots?
3. Correspondence was submitted to the City from the Archaeological Society of Delaware, Inc indicating that the
site was an American Indian archaeological site. Will the Lewes Planning Commission require the applicant to
provide information from the State Historical Preservation Office concerning the reported presence of an
archaeological resource, including official responses and any follow-up recommendations?
4.

Concerned Citizens were unable to retain an expert/engineer to critically evaluate the current preliminary application and
plans due to past ongoing and potential future business relationships with the Developer. Regional engineering groups or
wetlands experts we approached either had a current conflict or feared consulting for us would negatively impact their
prospects for future work. Doesn’t this further justify the need for the City to engage a qualified expert for third-party
review of the updated AECOM model and proposed plans?

5. Lewes City Code and laws do not include sufficient attention to scientifically and environmentally based topics
critical to the Lewes Planning Commission’s decision. What needs to take place so that your recommendation to
the Mayor and City Council is fair and protects the health, safety and welfare of Lewes citizens?
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Floodplain Issues at
Fishers Cove

Background
During the recent presentations from the applicant’s attorneys and engineers, they have asserted that there will be “no
net fill in the floodplain.” Nevertheless, questions remain as to whether the applicant can comply with Section 197-73 of
the Lewes Code, which places strict regulations on any land development or new construction within the floodplain
(including the disposal of or use of fill1 therein). In light of our serious concerns with the proposed development of land
within a “special flood hazard area”, we have enclosed a summary of the applicable code provisions, along with an
overview of our concerns relating to the developer’s proposed construction and development within the floodplain of
the Fishers Cove site.
The 2015 Lewes Comprehensive Plan says “New floodplain development may not aggravate existing flood problems or
increase damage to other properties”.2
Section 197-73(A)(1)(b) of the Lewes Code provides that, “all development, new construction, and substantial
improvement, as defined herein, are to be compliant with the floodplain management regulations in effect at the time
of construction, and all development, new construction, and substantial improvements subsequent to the effective date
of these regulations shall be compliant with these regulations and the flood load and flood-resistant construction
provisions of the Building Code Floodplains.” As noted in the Statement of Purpose in 197-73(A)(2), “[i]t is the purpose
of these regulations to promote the public health, safety and general welfare” and to, inter alia:
•
•
•
•

“Maintain natural drainage”;
“Provide that the flood storage and conveyance functions of the floodplain are maintained”;
“Minimize the impact of development on the natural and beneficial functions of the floodplain”; and
“Prevent floodplain uses that are either hazardous or environmentally incompatible.”

With respect to “special flood hazard areas” (which include much of the proposed Fishers Cove development), Section
197-73(D)(5) provides, “Disposal of fill, including but not limited to rubble, construction debris, woody debris, and trash,
shall not be permitted in special flood hazard areas” and “Fill shall not be permitted to be placed for the purpose of
supporting a building or structure.” Moreover, “Within any floodway area designated on the Flood Insurance Rate Map,

1

For purposes of this memo, our use of the term “fill” shall refer to the definition set forth in Section 197-106 of the Lewes Code,
which defines fill as, “Sand, gravel, earth, or other materials of any composition whatsoever placed or deposited by humans usually
to form an embankment or raise the elevation of the land surface.”
2

See the page numbered 22 in Lewes 2015 Comprehensive Plan.
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no encroachments, including fill, new construction, substantial improvements, or other development shall be permitted
unless it has been demonstrated through hydrologic and hydraulic engineering analysis that the proposed
encroachment would not result in any increase in flood levels within the community during the occurrence of the base
flood discharge.3

Our Concerns
•

•
•

•

The construction of over 500’ of retaining wall around the wetlands seems counter to the intent to “Maintain
natural drainage”; “Provide that the flood storage and conveyance functions of the floodplain are maintained”
and; “Minimize the impact of development on the natural and beneficial functions of the floodplain”. Will the
construction activities and presence of a man-made barrier of this size against the wetlands not divert the
natural drainage and conveyance around the structure and Development to adjacent properties?
Two Fishers Cove roads (Patchy Way and Jacks Way) act as a backup barrier to storm surge forcing the water to
Hoornkill.
Lewes staff recommended that houses within the flood zone AE be built on pilings. FC engineer’s response was
that “Fill will be placed to raise these homes above the 100 year floodplain” (see #45 Fishers-Cove---Duffieldletters-6-3-21 (lewes.de.us)).
9.59 acres will be disturbed. The vast majority of which is within the Special Flood Hazard Areas AE-7 and AE-8
(only Zone X lies outside of the Special Flood Hazard Areas as shown below.)

3

Lewes Code 197-73 E3 “Protection of flood-carrying capacity” deals with development activity that would affect the
flood-carrying capacity of the floodplain. The 2/7/2019 Staff Review of the initial Fishers Cove plans said this should be
addressed.
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•

Seventy percent of the trees (shown below) will be taken down which will raise the water table in the flood
plain. Replacing removed trees with immature young trees is not equivalent to
leaving mature trees in the floodplain.

•

Net Zero Fill in the floodplain does not equal No Fill in the floodplain. The Developer has not established
“through hydrologic and hydraulic engineering analysis that the proposed encroachment would not result in any
increase in flood levels within the community during the occurrence of the base flood discharge". Soil will be
removed to create the holding ponds. The soil is then used to construct roads and elevate building lots. Some
parts of the road will require as much as 5’ of fill. Some lots will require 3.5’ of fill. During active construction,
the developer will stockpile substantial amounts of soil and fill directly on the Fishers Cove site, which will not
attain the touted “net zero fill” status until full build out of the property.
The homes all have fill to achieve finish grade and Floor Elevations shown in FEMA Compliance Table on Sheet 4
of 5. This varies but in some cases is 4 ½ feet. Will all the crawl spaces and/or foundations be built on top of
original grade? How will the structures be supported? Have they performed geotechnical testing to validate
that appropriate safe soil bearing capacity?
The original soils report from the Applicant’s Engineer’s Report (last Amended 12-17-18), addresses the soil and
is still referenced in current plans: Applicant-Engineer-Report-Revised (lewes.de.us). Most of the excavated site
soil is labeled “somewhat limited” for local roads and streets. How are the roads properly founded on native
soil?

•

•

We recommend AECOM as well as a competent third-party expert evaluate the concerns noted above. The Concerned
Citizens’ position has not changed; we ask that you deny preliminary consent for the Fishers Cover major sub-division.
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Use of Rodney Avenue as
a Construction Entrance

We are writing to call to your attention our concerns with the applicant's proposed use of Rodney Avenue as
the construction entrance for Fishers Cove, as noted in the Final Sediment and Storm Water Plans dated May
24, 2021(the “Stormwater Plans”).
As noted in the snippet below from Sheet 2 of Stormwater Plans, and as further detailed on Sheet 4, the
applicant has proposed construction of a stabilized construction entrance (“SCE”) at the west end of Rodney
Avenue.

By situating the construction entrance at Rodney Avenue, the Developer will be subjecting Rodney
homeowners to months and possibly years of construction traffic, heavy machinery, and truckloads of fill
being hauled into the development, with all the accompanied disruptions, sustained noise pollution, dust, and
damage to the streets. We are also concerned with the sequence of proposed improvements to Rodney
Avenue in relation to the construction entrance. Specifically, the existing road is extremely narrow (~18 ft)
and certainly cannot support a steady flow of heavy equipment and machinery without incurring significant
chipping, damage, cracking, and wear. However, if the Developer is required to finalize all improvements to
the road prior to commencing site work, the top-coating and improvements may incur wear and damage from
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the construction traffic. We fear the consequences: utilities may be damaged, and service interrupted.
Vibrations may cause damage to our home foundations and lateral piping. But the most predictable
consequence would be upending the quiet street of Rodney Avenue and turning it into a highway from hell.
Let's play out the scenario so everyone has a full understanding of the impact, in real terms:
•
•
•
•
•
•

•

It starts with heavy duty construction equipment, either motorized or on flatbed trucks, coming down
Rodney.
Fishers Cove will have public water and sewer systems which require miles of pipes, and they will be
hauled down Rodney.
There are 3 stormwater management ponds, each of which require extensive underlayment. How
many hundreds of trucks loads of rock and other materials will roll across Rodney for that?
The application includes a water retention wall, the equivalent of nearly two football fields in length.
Will that be put into place by transporting it past our front porches?
The concrete and paving trucks, with their non-so-subtle turning canisters, will be constant
companions on the street.
And the final insult will be the transport of the 10,800 cubic yards of net fill that the applicant is adding
to the construction site. That translates into 770 dump trucks rumbling in front of our houses. Yes,
you read that correctly, seven hundred and seventy dump trucks rumbling down Rodney day after day,
week after week.
And it needs to be mentioned, since the developer has chosen to land-lock Fishers Cove, all of these
vehicles will make a second appearance on Rodney Avenue because the street is proposed as both the
entrance and exit for the construction.

We anticipate that the Developer will contend that Rodney is the only possible construction entrance for
Fishers Cove; however, this is not the case. The revised Preliminary Site Plans submitted by Duffield
Associates on July 2, 2021 includes a 20-foot walkway, utility, and emergency access easement on the south
side of Tax Parcel # 335-4.14-103.00, running from Pilottown Road to the proposed Fishers Cove subdivision.
As you may recall, while the Fishers Cove application was pending, the Developer owned Tax Parcel # 3354.14-103.00 and reserved this emergency access easement for the community prior to selling off the parcel. If
utility providers and emergency access vehicles are permitted to use this easement area to access the
community, there is no justifiable reason why the Developer refuses to use this easement for its own
construction entrance. The 20-foot-wide easement could easily accommodate a temporary construction
entrance without the high levels of disturbance the residents on Rodney would incur from the proposed SCE.
Despite this alternative construction entrance option, the Developer remains steadfast in its use of Rodney as
the SCE (and its corresponding disruption to the resident of Rodney).
No resident in our City, regardless of the street they live on, should be subjected to such a hostile
environment. In fact, the City underscored that commitment to its citizenry when it adopted the Lewes
Comprehensive Plan which states: "Lewes values its human town scale and sense of face-to-face intimacy that
is characteristic of its quality of life". The revised preliminary application for Fishers Cove not only ignores that
shared principle, it is irreconcilable with it.
The Concerned Citizens’ position has not changed; we ask that you deny preliminary consent for the Fishers
Cover major subdivision.
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Use of Rodney as Egress &
Ingress for Fishers Cove

Previous Denial
In 1987 a proposed subdivision using Rodney access was denied by Mayor and City Council
because access was available from Pilottown Road through land held by the same owner. See
page 2 in the 2018 City Planning Report here Preliminary-Consent-2-7 (lewes.de.us).

Minor Subdivision/Landlock Claim
During 2018 and 2019 the Lewes Planning Commission discussed the developer’s request to
split off the minor subdivision (the Fishers Paradise home and surrounding property), which
provided Pilottown access to the Fishers Cove property. In April 2020 the Mayor and City
Council approved the minor subdivision request.
Regarding Pilottown access to Fishers Cove, the developer says that “no legally sufficient
entrance can be constructed on the Fisher House lot”. See page 11 of
WillardFishersCoveResponsePreliminaryConsent2-28-20-002 (lewes.de.us). This is misleading.
The developer could have asked for a variance as they have for many other aspects of the
proposed development. We contend the developer has purposely “landlocked” their property.

Rodney Widening
The developer proposes widening Rodney from the existing 16’-18’ to 24’-26’ with a 50’ right of
way which includes swales. These are NOT MODEST IMPROVEMENTS. The picture below is
what the 50’ right-of-way (blue line) would look like at the intersection of Rodney and
Pilottown.
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The crime scene tape shows what the right-of-way would look like at the end of Rodney (122
Rodney).

These are a few of the issues related to the proposed “modest improvements”:
•
•
•
•
•

The proposed width and swales would require accommodation for every existing
driveway.
The widening will increase runoff to both ends of Rodney.
Swales are only recommended because of the proposed Fishers Cove development.
What about residents who have city approved geothermal loops in the right-of-way?
Lewes has allowed existing rights-of-way to be used by individual owners for years
throughout the City.
o When leases are renewed on the Beach side the right-of-way is not enforced.
o When roads are repaved the right-of-way is not enforced.
o Would use of Rodney right-of-way be Selective Enforcement?
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Lewes Core Values
Two of the core values in The City of Lewes 2015 Comprehensive Plan (see Core Values | Lewes,
DE) are especially relevant.
•
•

Core value #3 states “Lewes values its human town scale and sense of face-to-face
intimacy that is characteristic of its quality of life.”
Core value #5 states “Lewes recognizes and maintains its internal communities.”

Allowing Rodney to be decimated for a developer’s profit motive is unconscionable. In fact,
Fishers Cove is building 18 homes but adversely affecting as many as 27 properties on Rodney,
Hoornkill, Pilottown and UDE campus.
The Concerned Citizens’ position has not changed; we ask that you deny preliminary consent
for the Fishers Cover major sub-division.
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From:
To:
Subject:
Date:

noreply@civicplus.com
Janelle Cornwell
Online Form Submittal: Fishers Cove Public Comments - Return Plan
Friday, July 30, 2021 11:38:15 AM

If you are having problems viewing this HTML email, click to view a Text version.
Fishers Cove Public Comments - Return Plan
Please share your comments
regarding the Major
Subdivision Fishers Cove
regarding the return items from
Mayor and City Council.
Please include your name,
address and email. *

* indicates required fields.

View any uploaded files by signing in and then proceeding to the link below:
http://www.ci.lewes.de.us/Admin/FormHistory.aspx?SID=75
The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : Lewes Planning Commission
Subject: Fisher Cove
Dear Planning Commissioners
I am writing today to lend my vote of support for your previous decision to deny the development at Fisher Cove.
As you originally determined, the negative impacts of this development proposal significantly outweigh any
positives for our City, our residents, the residents of this neighborhood and our larger environmental setting.
Though the developer has made some limited concessions to address problems that are not currently present but in
fact caused by their proposed development and though they have provided some clarifications to address your
legitimate concerns and observations as well as those of the Lewes City Council and in response to the community
feedback, this development does not warrant approval.
I have owned property in Lewes for twenty years, I have seen the significant loss of environmental habitat and
green and open space. I have witnessed the degradation of our fragile environmental ecosystem. This proposed
development adds further stress and strain on our environment, the floodplain and the wetlands. And for what?-18 homes that will need additional municipal services while adding very little back; increased demand on fire and
rescue services; increased traffic and the investment on the part of the City with sidewalks and traffic calming
measures to ensure public safety; additional costs to design and build gutters to connect the developer’s
questionable storm water management system to be engineered and aligned with our municipal system; and
predictable flooding of neighboring homes and areas?
Recognizing the serious negative impact to the floodplain and protected wetlands and the expected reality and
impact of sea level rise and its impact on our City, we as citizens and you as our planners, have to be even more
diligent in reviews and analysis of any new development. The proposed Fisher Cove Development does not meet
the guidelines the Commission has set, it is not consistent with our Comprehensive Plan and ordinances. The
planned development does not meet the standards you have established and is not feasible or tenable to our
citizens.
In your initial denial, I see the thoughtfulness of your review and deliberations. Your continued denial is not only
the right planning decision but the one that aligns with your mission, scope and responsibilities –responsibilities

that we entrust in all of you as the stewards of our City.
I appreciate your actions to date and am confident once again, you will as a Commission, deny this application.
Respectfully submitted,
Amy L. Marasco
amylouisemarasco@gmail.com
329 Park Avenue

Additional Information:
Form submitted on: 7/30/2021 11:38:14 AM
Submitted from IP Address: 76.180.0.7
Referrer Page: https://www.ci.lewes.de.us/284/Fishers-Cove-subdivision
Form Address: http://www.ci.lewes.de.us/Forms.aspx?FID=77

From:
To:
Subject:
Date:

noreply@civicplus.com
Janelle Cornwell
Online Form Submittal: Fishers Cove Public Comments - Return Plan
Friday, July 30, 2021 11:07:23 AM

If you are having problems viewing this HTML email, click to view a Text version.
Fishers Cove Public Comments - Return Plan
Please share your comments
regarding the Major
Subdivision Fishers Cove
regarding the return items from
Mayor and City Council.
Please include your name,
address and email. *

* indicates required fields.

View any uploaded files by signing in and then proceeding to the link below:
http://www.ci.lewes.de.us/Admin/FormHistory.aspx?SID=74
The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : We are against the currently proposed Fishers
Cove Development. We understand that some development will always be occurring around us in Lewes; we are
against irresponsible development in floodplains, such as Fishers Cove. We do not feel this proposal has been
respectful to those property owners in the surrounding area who will be impacted by the disturbance to the
wetlands. As almost all of us in the City of Lewes are close to some areas of natural water, these issues impact all
homeowners.
WE ASK THAT THE LEWES PLANNING COMMISSION RECOMMEND TO THE MAYOR AND CITY
COUNCIL THAT THE CURRENT PRELIMINARY APPLICATION FOR FISHERS COVE DEVELOPMENT
BE DENIED.
Respectfully,
Stephen and Anne Hanzel
310 W 3rd Street

Additional Information:
Form submitted on: 7/30/2021 11:07:21 AM
Submitted from IP Address: 73.87.157.144
Referrer Page: https://www.ci.lewes.de.us/284/Fishers-Cove-subdivision?
fbclid=IwAR3hVVw0zTFV6pZXtcEudtfKOjATeH7j47E-OqBqrOKUagyLH22USFIbm3o
Form Address: http://www.ci.lewes.de.us/Forms.aspx?FID=77
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To:
Subject:
Date:

noreply@civicplus.com
Janelle Cornwell
Online Form Submittal: Fishers Cove Public Comments - Return Plan
Friday, July 30, 2021 8:02:19 AM

If you are having problems viewing this HTML email, click to view a Text version.
Fishers Cove Public Comments - Return Plan
Please share your comments
regarding the Major
Subdivision Fishers Cove
regarding the return items from
Mayor and City Council.
Please include your name,
address and email. *

* indicates required fields.

View any uploaded files by signing in and then proceeding to the link below:
http://www.ci.lewes.de.us/Admin/FormHistory.aspx?SID=73
The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : To: Lewes Planning Commission
My name is Bill Gehron and I live at 3 Drake Knoll Road, Lewes, DE.
After reading and listening to numerous experts for almost three (3) years warning of sea level rise and the
flooding dangers inherent in the proposed development of Fishers Cove, I do not see how in good conscience the
LPC could vote “yes” to grant the developers, Chris Schell, Tim Tice, Justin Healey, the right to place 18 homes in
an environmentally sensitive area. It is incumbent on you to stand up and say “No” to this egregious project which
would so drastically effect so many lives of surrounding residents, particularly residents on Rodney Avenue
Pilottown Road, and Hoornkill Avenue. I appreciate your attention to this matter.

Additional Information:
Form submitted on: 7/30/2021 8:02:17 AM
Submitted from IP Address: 76.180.0.7
Referrer Page: https://www.ci.lewes.de.us/284/Fishers-Cove-subdivision
Form Address: http://www.ci.lewes.de.us/Forms.aspx?FID=77

From:
To:
Subject:
Date:

Randall Shown
Janelle Cornwell; Drew McKay
Fishers Cove Preliminary Application
Friday, July 30, 2021 6:38:37 AM

I'm writing today to express my opposition to the development of Fisher's Cove in its present
iteration.
I'm the owner of 129 Rodney Avenue, that quirky Cape Cod at the end of the street competing
since 1998 for the title of Last House on the Last Street of the First Town of the First State,
Nestled up against that broad beautiful clearing now nominated for demolition for Fisher's
Cove, I've watched fox puppies frolic with refugee deer, and my 10 year old god-twins fly
kites among the migratory birds. That knoll of open field is such a special place; it's been
protecting Rodney Avenue from the Great Marsh since at least 1631.
When I bought my little house in1998 I recall many times watching Dr and Mrs Corrado
walking their property together or mowing their grass with a kind of majesty, a pride of
stewardship that came with caring for those alluvial acres. I remember thinking how lucky I
was to find myself in such a special place; it's as if I could see the curvature of the earth from
the comfort of my Living Room.   
Watching the sun go down over the trees, endlessly intoxicated by the natural beauty of the
place, I understood a long time ago the possibility that it could all change one day. I
wasn't naive.I accepted that it could change.
The changes I'm having difficulty accepting however, are the concrete retaining walls
proposed like landscape Spanx, the pox of bulldozers desecrating that ancient field, those
gurgling flood pumps drowning our neighbors in diverted run-off. When I think of the scale of
the Fisher's Cove intrusion on our street, the packing in of more shoe-horned houses than exist
already on Rodney Ave today, I literally start to cry for the good doctor and his wife.
I sincerely hope our once and future neighbors in some re-considered, well-considered version
of Fishers Cove understand how emotional we Citizens of Rodney Avenue are about
preserving our community. I personally believe there is room on our street and in our hearts
for new people and families who might be transformed by living there as we all have been
ourselves. That spell will be broken when mature trees are lost to widen our street.
Rodney Avenue is not a means of egress. It's a way of Life. I humbly implore you to reject the
preliminary application for Fisher's Cove.
Sincerely,
Randy Shown

From:
To:
Subject:
Date:

noreply@civicplus.com
Janelle Cornwell
Online Form Submittal: Fishers Cove Public Comments - Return Plan
Thursday, July 29, 2021 3:41:30 PM

If you are having problems viewing this HTML email, click to view a Text version.
Fishers Cove Public Comments - Return Plan
Please share your comments
regarding the Major
Subdivision Fishers Cove
regarding the return items from
Mayor and City Council.
Please include your name,
address and email. *

* indicates required fields.

View any uploaded files by signing in and then proceeding to the link below:
http://ci.lewes.de.us/Admin/FormHistory.aspx?SID=72
The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : Neil Shister
314 Mulberry Street, Lewes
nshister@gmail.com
(please note, the following was submitted without including my name, etc.). Please repost with identification:
Hi Jim
I’ve become involved in a Lewes political issue and, since you’re an expert in mobilizing public opinion, I’m
hopeful you could spare a few minutes to offer some counsel?
Without getting into the weeds, here’s a summary:
1. Chris Schell and Southeby’s Realty, through Burke and Retecki LLC which mentions neither publicly, seek to
develop 10-acres of wetland abutting Rodney Avenue off Pilottown Road adjacent to the University of Delaware
campus into an 18-house project called Fishers Cove.
2. Lewes Planning Commission recommended denial of consent in 2019, when Fishers Cove originally came up
for review. The Mayor and City Council, which exercises approval authority, chose to remand back to the
Planning Commission. This was the first time in recent memory that the Council failed to approve a development
at preliminary approval level.
3. Several weeks ago, the Commission held the required public hearing to re-consider the developer’s revised
proposal and the objections of Concerned Citizens, an entity of Rodney Street residents whose houses will be
directly affected by the environmental consequences of this project.
4. The Commission is expected to issue its ruling within 90-days of the meeting, after which the City Council will
vote on the project.
5. What distinguishes this from other development controversies is that it involves severe disruption of wetlands.
For example, more than 70 percent of the trees on the site are slated for removal and natural water flows will be
severely altered (the original proposed that excess water accumulation be routed to the Canal, which the
Commission explicitly rejected).
6. The developer contends that its positive finding from the Sussex Country Conservation District constitutes
adequate environmental approval. However, the Conservation District’s review criteria, written in an earlier day,
do not address emerging climate-change factors such as storm surge, water table, sea level rise or the impact on
wetlands of heavy wind events.

As I say, this is the essential brief. Detailed filings are on the city’s official governmental site,
https://www.ci.lewes.de.us/284/Fishers-Cove-subdivision.
My involvement was triggered at the Planning Commission hearing July 13. I arrived as a curious, disinterested
observer and left a partisan convinced that Fishers Cove should not be built. I wrote the attached letter to the city
fathers the following morning, which summarizes my personal position, and subsequently posted in on the I Love
Lewes Facebook page (200+ “likes”).
As matters now stand, regardless of how the Commission decides, it appears likely that Council will grant
approval (if only because the City fears being sued by the developers and entangled in costly litigation). With the
clock actively ticking and public awareness very, very low and largely limited to those with a direct interest, it is
imperative to launch an effective campaign to address what’s going on. And, perhaps more importantly, lay the
foundations for the creation of a permanent Lewes Citizens Lobby (a local version, say, of Common Cause) with
sufficient standing and political clout to help balance the scales in future considerations.
Hence my request to tap your vast experience in such matters.
Much thanks,
Neil
202-415-0210
nshister@gmail.com

Additional Information:
Form submitted on: 7/29/2021 3:41:29 PM
Submitted from IP Address: 73.133.230.229
Referrer Page: https://ci.lewes.de.us/Forms.aspx
Form Address: http://ci.lewes.de.us/Forms.aspx?FID=77
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noreply@civicplus.com
Janelle Cornwell
Online Form Submittal: Fishers Cove Public Comments - Return Plan
Thursday, July 29, 2021 3:39:32 PM

If you are having problems viewing this HTML email, click to view a Text version.
Fishers Cove Public Comments - Return Plan
Please share your comments
regarding the Major
Subdivision Fishers Cove
regarding the return items from
Mayor and City Council.
Please include your name,
address and email. *

* indicates required fields.

View any uploaded files by signing in and then proceeding to the link below:
http://ci.lewes.de.us/Admin/FormHistory.aspx?SID=71
The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : Neil Shister
314 Mulberry Street
nshister@gmail.com
1. Where are the ponds going to drain? Where will the overflow water go?
2. Does the Sussex County Conservation District include emerging climate change factors such as storm surge, sea
rise and particularly rising water table (germane to Fisher Cove/Rodney Street) in its evaluation? If not, should the
Planning Commission not consider such factors until the Council passes new directives?

Additional Information:
Form submitted on: 7/29/2021 3:39:30 PM
Submitted from IP Address: 73.133.230.229
Referrer Page: https://ci.lewes.de.us/Forms.aspx
Form Address: http://ci.lewes.de.us/Forms.aspx?FID=77

To The Lewes Planning Commission,
Since 1958 my family has lived and worked in Lewes. My grandparents
bought property on Hoornkill Ave that was part of the Brittingham farm land. My
grandfather’s sister loved Lewes so much that she moved to 129 Rodney Ave
shortly afterwards, my summer vacations were spent in Lewes. I, as well as many
others have seen how Lewes has changed from the early 1960’s to today.
One of the latest developments proposed is Fishers Cove. We have been
following and opposing this development since September of 2018. I feel this
development of 18 homes is trying to fit 10 lbs. into a 5 lb. bag. The developers
are not taking into consideration the irreversible damage that will be done if this
development is approved. The application states that the storm water
management systems will direct water into the Great Marsh area with 2 wet
ponds and a dry pond. The Great Marsh is already beyond its capacity handling
existing developments. The addition of Harbor Point, massive developments
proposed for the New Road corridor, and now Fishers Cove will completely
overwhelm this environmentally sensitive area.
The land for these proposed new homes floods regularly with heavy rains. I
have seen my neighbors yards flood with heavy rains and Nor'easter and homes
on Rodney and Hoornkill have suffered both costly structural and property
damage. During Hurricane Sandy we saw the waters from the Great Marsh wash
our neighbors’ wood pile over Hoornkill Ave into the yard of another neighbor
across the street
The flood study recently done stated that that the run off from the Fishers Cove
subdivision will cause more extensive flooding to homes on Rodney Ave. The
developers say that they will put in run off pond areas and swales to manage
excess water. The studies indicate these fixes cannot contain the water from
going back into the Great Marsh or the neighboring homes.
The developers want to use Rodney Ave to access The Fishers Cove
development. Rodney will be widened from 18 feet to 24 feet for access to the
18 new homes. The 13 existing homes on Rodney will lose the frontage of their
properties and will have the road just steps away from their front doors because
of widening the road and the proposed swales in front of these homes.

The only people who are rallying for approval of this development are the
developers, the builders, and realtors. Approving this development continues the
dangerous pattern of compromising important and fragile ecosystems to satisfy
the city’s quest for annexations and an increased tax base while disregarding the
effects on the homes of Rodney, Hoornkill and Pilottown.
We are asking that the Lewes Planning Commission make a ruling and reject
this development.
Janet and Seth Price
30 Hoornkill Ave

Shazmin K. Stearn
Robert J. Stearn, Jr.
600 Pilottown Road
Lewes, DE 19958
July 29, 2021
Lewes Planning Commission
114 E. Third St.
Lewes, DE 19958
Re:

Fishers Cove Major Subdivision

Ladies and Gentlemen:
We respectfully write in opposition to Burke and Rutecki, LLC’s (the
“Applicant”) request that the Lewes Planning Commission (the “LPC”) provide
preliminary consent for a proposed major subdivision called Fishers Cove (the
“Fishers Cove Development”).
1. Background. We own the property located at 600 Pilottown Road (parcel
no. 335-4.18-4.00) (our “Property”).1 We are part time Lewes residents now and look
forward to becoming full time residents in the future.
Although our Property has a Pilottown Road address, it is located at the corner
of Pilottown Road and Rodney Avenue, and has 196 feet of frontage on Rodney
Avenue. In fact, as reflected on the Applicant’s Preliminary Site Plans, our Property
has more frontage on Rodney Avenue than any other property. Moreover (and as also
reflected on the Applicant’s Preliminary Site Plans), more than a third of our Property
lies in Flood Zone AE (the “Floodplain”) – a “Special Flood Hazard Area” as defined in
Code § 197-73(B) – which is the same flood zone as a substantial majority of the
adjacent Fishers Cove property, and what happens in the Floodplain is likely to affect
us. So the Applicant’s proposed modifications to Rodney Avenue and the Fishers Cove
property would impact our Property and the substantial investment that it represents
for us.
There are many reasons why the LPC should deny the Applicant’s request for
preliminary consent for the Fishers Cove Development. These reasons include the
following.

1 The Applicant’s Preliminary Site Plans incorrectly identify Remo and Diane Toto as the owners of the

Property. As reflected in the public records, we purchased the Property from the Totos several years
ago.

2. Even ignoring flooding risks, the Fishers Cove Development would
cause substantial, permanent damage to our Property and our use and
enjoyment thereof (and to other homes on Rodney Avenue and in the vicinity).
In its April 14, 2020 remand, City Council required the Applicant to supply detail
concerning changes it would make to Rodney Avenue to provide access to the Fishers
Cove Development. The Applicant’s response reveals the substantial havoc it would
wreak upon the Rodney neighborhood, including our Property.
In short, the Applicant proposes substantial destruction of property adjacent
to Rodney Avenue in order to provide access to the proposed Fishers Cove
Development. The Applicant would use the 50 foot right of way along Rodney Avenue
(the “Right of Way”) to widen the asphalt portion of the road by six feet and to
construct approximately nine foot swales on each side of Rodney Avenue. The
Applicant also would raise the height of the paved portion of Rodney Avenue by two
inches. Unlike with flooding risks, there is no debate to be had here: if the Fishers
Cove Development is approved, the destruction of property along Rodney Avenue
would happen, and it would be permanent.
Among other things, the Applicant argues that (a) it has an unqualified right to
use the Right of Way for its own purposes, has no other means of access to the Fishers
Cove property, and would be impermissibly “landlocked” if it is not permitted to use
Rodney Avenue as its primary access, (b) its proposed destruction and upheaval of
property along Rodney Avenue constitutes an “improvement” for which Rodney
Avenue residents such as ourselves actually should be thankful, and (c) Rodney
Avenue residents were unreasonable in providing improvements and otherwise
beautifying their neighborhood within the Right of Way, and should have expected
that a developer eventually would retrieve the Right of Way for its use and destroy
those improvements. We respectfully disagree.
- Use of Right of the Way. The Applicant seems to believe that it has an
unqualified right to access the Right of Way for its own purposes regardless of the
impact on us and our neighbors. However, the City’s Charter provides that
appropriate use of the Right of Way is to be determined by the LPC and City Counsel
based on the best interests of the City. See City of Lewes Charter, § 34(a) (“The City
Counsel shall have the power and authority to … widen and alter existing streets …,
whenever they shall deem it for the best interest of the city.”).2 For the many reasons
2 The City’s discretionary authority also is reflected in recent actions we understand the City took with

respect to rights of way in the Lewes Beach area. The Applicant originally argued that the City’s
approach to rights of way in the Lewes Beach area demonstrated that it would be inappropriate for
the City to deny the Applicant’s use and expansion of Rodney Avenue via the Right of Way. See
December 9, 2019 letter from Timothy G. Willard, Esq. to The Hon. Theodore W. Becker, at p. 5 (“As
the record shows, Rodney Avenue lies within a fifty (50) foot wide right of way, which is dedicated as
a public road way. The residents located on Rodney Avenue have constructed multiple improvements
which encroach on the easement area. Contemporaneously with his [sic] application, the City of Lewes
has undertaken surveys of the rights of way located in Lewes Beach to determine what encroachments
exist by residents in order to address concerns raised by the public. It defies logic that the Planning
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discussed herein and in the communications to the LPC from our neighbors and
friends, the substantial destruction of property along Rodney Avenue for the purpose
of providing increased access to the proposed development of a Special Flood Hazard
Area is not in the best interest of the City (or property owners such as ourselves). We
also understand that the Applicant did not seek a variance for Rodney Avenue such
that this quaint lane could retain its charming characteristics.
As already has been discussed in other communications with the LPC, the
Applicant had options for access to Fishers Cove besides Rodney Avenue, including a
possible right of way across the minor subdivision. Even if a Code compliant entrance
could not have been constructed through the minor subdivision, there is no indication
that the Applicant ever tried to obtain a variance. Instead, the Applicant carved out
and sold the minor subdivision immediately, leaving itself with no primary access
options through a lot that it actually owned.3 Thus, if access is a problem, it appears
to be one of the Applicant’s own making.4
The Applicant further argues that absent approval of Rodney Avenue access it
is “landlocked”, but that does not appear to be correct. Indeed, we are aware of no
reason that the Applicant cannot access its property via Rodney Avenue, and
understand that the Applicant and/or its representatives regularly have been seen
entering the Fishers Cove property via Rodney Avenue. The Applicant’s actual
complaint appears to be that the substantial development it proposes in the Special
Flood Hazard Area cannot legally be accessed via Rodney Avenue (at least not without
a variance). Once again, if this is a problem it appears to be one of the Applicant’s own
making – the City of Lewes previously denied an application to develop the Fisher’s
Cove property, including (as we understand it) proposed access via Rodney Avenue.5
Commission favors maintaining the status quo on Rodney Avenue and the continued encroachments
on Rodney Avenue on neighboring residents when, in a different part of the City, the City of Lewes is
actively seeking to remedy such encroachments.”). However, we understand that the City ultimately
decided not to recapture the right of way in the Lewes Beach area, presumably because doing so was
determined not to be in the City’s best interests. So we agree with the analogy to the Lewes Beach area
here, although not for the reasons previously advanced by the Applicant.
3 Although the LPC appeared to be reluctant to address the minor subdivision until certain issues
regarding the major subdivision (such as access) were addressed, the Applicant insisted that the minor
subdivision be approved promptly. See, for example, the January 23, 2020 letter from Timothy G.
Willard, Esq. to Glenn Mandalas, Esq.
4 Additionally, it is common knowledge that the abandoned house at 626 Pilottown Road – which is
next to the minor subdivision, borders the Fishers Cover property and is owned by the son of the
former owners of the Fisher House – is for sale. That property includes canal frontage and docks next
to those which accompany the proposed Fishers Cove Development. Although 626 Pilottown may
require a variance to serve as an entrance to the Fishers Cove Development, it is another potential
option.
5 See, for example, the February 7, 2019 City of Lewes Staff Review of the proposed Fishers Cove
subdivision, at p. 2 (“Prior to the current application the City of Lewes reviewed a proposed
subdivision for the property in 1987. The earlier subdivision proposed the construction of 26 building
lots on the 10.83 acre parcel that is a portion of the property. That earlier application was denied by
City Council in May 1987 after determining that access was available to Pilottown Road across land
that was held by the current property owner, the 1.03 acre parcel that is also part of this application.”).
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- Rodney Avenue “Improvements”. The Applicant has argued that it will be
improving Rodney Avenue, to the benefit of its residents such as ourselves. With
almost 200 feet of frontage on Rodney Avenue, we strongly disagree, as do our
Rodney Avenue neighbors. In fact, the Applicant has not identified a single resident
of Rodney Avenue who believes that the Applicant’s proposed destruction of Rodney
Avenue constitutes an “improvement”. This is not surprising – a common dictionary
definition of “improvement” is “something that enhances value or excellence.” The
Applicant’s proposed “improvements” to Rodney Avenue would do the opposite.
As Mr. Spitzborg persuasively argued at the July 13, 2021 public meeting (the
“July 13 Meeting”), Rodney Avenue does not have a flooding problem. Indeed, we
have never seen Rodney Avenue flood. Once again, this is not surprising – as the
Applicant’s Preliminary Site Plans demonstrate, Rodney Avenue is not in the
Floodplain. Nor do emergency or other large vehicles (such as refuse collection or
delivery vehicles) have difficulty accessing Rodney Avenue. In other words, Rodney
Avenue already is “excellent” and it does not need purported improvements to handle
either water or large vehicles.
Recognizing that we only have owned our Property for several years, we
reached out to our neighbors who have lived on Rodney Avenue for much longer to
understand whether in the past Rodney Avenue either has flooded or has had
problems with emergency vehicles. We had the pleasure of speaking with Brent and
Nancy Moore, who live at 117 Rodney Avenue. Mr. Moore’s parents built the house
at 116 Rodney Avenue in 1954, the same year that Mr. Moore was born at Beebe
Hospital. Mr. Moore lived on Rodney Avenue during his pre-teenage years and
returned in 1987, when the Moores purchased the house at 117 Rodney Avenue,
which belonged to Mr. Moore’s grandparents (who built their house in 1958).
Mr. Moore thus has 67 years of history at Rodney Avenue, either living there
or having close relatives who lived there. Mr. Moore told us that he has never seen
flooding on Rodney Avenue. Never. Nor can he recall a single instance when an
emergency vehicle could not reach a home on Rodney Avenue. Tellingly, the
Applicant has provided no examples of either flooding or emergency vehicle
problems on Rodney Avenue. Thus, the Applicant’s proposed “improvement” of
Rodney Avenue – including substantially widening it, raising the paved portion by
two inches and constructing approximately 18 feet of swales around the raised, paved
road to capture water – is a solution in search of a problem. It is not an improvement
and Rodney Avenue doesn’t need it. Certainly as owners of approximately 200 feet
of frontage along Rodney Avenue we do not need or want such “improvements”, nor
as best we can tell do any other residents of the Rodney community.
The “improvements” to Rodney Avenue also would be highly destructive. In
her July 13 presentation, Ms. Pinto included the following picture of the apparent
impact of the Applicant’s proposed road widening and swales on our Property:
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The Applicant’s proposal likely would substantially undermine, if not destroy,
the decorative lighthouse at the corner of our Property (which our neighbors tell us
their friends use as a landmark to find Rodney Avenue). Additionally, it appears that
we no longer would we be able to park in front of our own garage (or we would be
limited to small cars). And many of our neighbors’ properties likely would suffer
even worse fates, as depicted in the pictures included in the July 13 Concerned
Citizens’ presentations.
But the problems of Rodney Avenue “improvement” do not stop there, as the
Applicant’s proposed swales would create unhealthy and undesirable conditions
adjacent to our Property. Swales are designed to collect water. We suspect everyone
on the LPC has seen the small swamps in the swales along New Road. But even
shallow swales cause standing water problems, as do the newly raised roads next to
them. For example, here is a picture of a shallow swale along New Road, taken a few
weeks ago (during a relatively dry month), reflecting water pooling both in the swale
and along the raised road:
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Such standing, stagnant water is an ideal breeding ground for mosquitos and
similar pests. It also is unsightly, can smell and is otherwise undesirable. At least on
New Road these swales exist at the far end of residents’ back yards, typically behind
fences and/or substantial vegetation. For those of us with homes along Rodney
Avenue, these swales would be front and center in our yards. It also would be up to
us, the property owners along Rodney Avenue, to maintain these undesired landscape
features that would be forced on us against our will.
In summary, the Applicant’s proposed “improvements” to Rodney Avenue are
unnecessary, highly destructive, unwanted, unhealthy and otherwise undesirable.
For these reasons the Applicant’s proposed improvements to Rodney Avenue also are
likely to diminish the value of our Property (and those of our neighbors along Rodney
Avenue).6
- Rodney Avenue residents’ use of the Right of Way. Finally, the Applicant
suggests that it was unreasonable for the residents of Rodney Avenue to improve
their properties in the Right of Way, as they knew (or should have known) that the
Right of Way could be retrieved to provide access to the Fishers Cove property, and
accordingly any destruction of property is the residents’ own fault. We believe the
Applicant has it backwards.
If anything, the residents of the Rodney community knew that the City of
Lewes previously denied an application to develop the Fishers Cove property,
including an apparent request to use Rodney Avenue for access to that proposed
development. The residents of Rodney Avenue had no reason to believe that the City
of Lewes would reach a different conclusion in the future concerning the
development of property located in a Special Flood Hazard Area. Instead, the
Applicant purchased this property and proposed a substantial development that
would require access via Rodney Avenue, after permission to build a similar
development (and to access it via Rodney Avenue) previously had been denied.
2.
Substantial Questions Concerning the Applicant’s Complex
Stormwater Management System Remain. We are not engineers and cannot
comment directly on the Applicant’s proposed stormwater management system. Our
friends and neighbors have asked many serious questions about that system, and
raised important issues concerning the AECOM Flood Study and the Sussex
Conservation District review. These questions and issues give us substantial concern
that the Applicant’s proposed stormwater management system will be a poor
substitute for the natural water dispersion qualities of the Floodplain and will not
6

In an August 30, 2019 letter to Mr. McKay, the Applicant’s counsel suggested in attached proposed
findings that development of Fishers Cove would increase Rodney Avenue property values, because
higher end homes would be built in their vicinity. The Applicant’s counsel made a similar argument
in a February 28, 2020 letter to Mayor Becker, and also attached a one page letter from an appraiser
reaching a similar conclusion. However, it is apparent that neither Applicant’s counsel nor its
appraiser evaluated the destruction of property along Rodney Avenue in reaching their conclusions.

6

work, and that as a result our Property is at risk of adverse flooding consequences.
The Applicant argued at the July 13 Meeting that it has presented the only
expert views on the proposed stormwater management system, and its experts
conclude that the system will work. We understand that the Concerned Citizens were
unable under the circumstances to retain an opposing expert who might point out
flaws in the Applicant’s expert’s analysis. Given the inability of the Concerned
Citizens to retain an expert, as well as the complexities of the proposed stormwater
management system and the dire consequences of its failure, this matter cries out for
an independent assessment of the Applicant’s proposed stormwater management
system.
In its remand, City Council instructed the LPC to “verify that the stormwater
management plan will work, that it addresses flooding for the development parcels
and adjacent parcels, and that the water table has been adequately considered.”
Absent the assistance of an independent, knowledgeable expert, the LPC may have
difficulty even evaluating the Applicant’s stormwater management plan, much less
verifying that it will work. Fortunately, City Council provided the LPC with “the
option to have the stormwater management plan reviewed by a 3rd party expert in
the field.” We respectfully suggest that the LPC should retain such an independent
expert to assist in its evaluation of this critical issue. Indeed, if the stormwater
management system is built, there will be no unringing the bell – we, our neighbors
and all of Lewes will have to live with its consequences in perpetuity.
We also believe that it is important to bear in mind that the Applicant proposes
to develop, and to fundamentally change the character of, almost the entire
Floodplain. The Applicant chose to stick with those plans notwithstanding the LPC’s
prior rejection of them and the recommendation of at least one LPC member that the
project size be reduced. See December 9, 2019 LPC Recommendation No. 631 and
comments of member Mark Harris (“This application overreached. There can be
development on this property, but 18 houses, some of them very near the edge of the
wetlands, with the access off Rodney [sic]. The applicant needs to go back to the
drawing board and try again.”). If retained, the LPC’s expert also could evaluate the
wisdom of this substantial development in a Special Flood Hazard Area.7
In the meantime, however, our colleagues have identified sufficient apparent
7

Apparently the development of the entire Floodplain was not always contemplated. See February 7,
2019 City of Lewes Staff Review of the proposed Fishers Cove subdivision, at p. 2 n.1 (“Prior to the
official subdivision the applicants met to discuss the project with City staff on July 23, 2018. At that
meeting they provided a 2016 conceptual site plan that displayed 11 new residential dwellings for
discussion purposes.”). We also are informed by a Rodney Avenue neighbor that a representative of
the Applicant initially approached her about a project limited to eight houses. It seems the project
continually has expanded. However, if any development is to occur, it would seem much more sensible
to limit it to 8-10 houses, located at the northwestern side of the property, where the lots would be at
least partially out of the Floodplain (in Zone X).
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flaws with and serious questions about the proposed stormwater management
system and the related flood studies, such that we have no confidence that the
Applicant’s stormwater management system would work and prevent flooding of
adjacent properties such as ours. Indeed, we respectfully submit that the LPC should
ask itself, if a stormwater system this complex is required to even attempt to replace
the natural water absorption and conveyance characteristics of the Floodplain, then
why even attempt it during a time of increased flooding concerns? This question
would appear to answer itself.
In summary, we are concerned that our Property (and those of our neighbors)
will be placed at risk of flooding if the Fishers Cove Development is approved. We
respectfully submit that the LPC should be equally concerned.
3. Additional Considerations. During the July 13 Meeting, the Applicant
insisted that if its application meets the City of Lewes Code (the “Code”), then the
application must be approved. We leave it to counsel to address this legal issue, if
appropriate. However, we are concerned about particular Code provisions that
address the impact of the proposed Fishers Cove Development on our Property (as
well as the properties of our neighbors and the area at large).
We believe it is not disputed that the LPC’s review of the proposed major
subdivision is governed by Code § 170-19(E). Under that section, “[t]he Planning
Commission’s review shall include, but not be limited to, consideration of the
following [22 factors].” Thus, the LPC must consider the 22 specified factors, as well
as any non-specified factors the LPC deems relevant.
The Concerned Citizens’ counsel has addressed the reasons why they believe
the proposed Fishers Cove Development is not Code compliant under Code § 17019(E)(1). This is more in the nature of a legal analysis, which we leave to the parties’
counsel. However, regardless of whether the proposed development complies with
Code § 170-19(E)(1), in our view the additional factors that the LPC is required to
consider weigh heavily against approval of the Applicant’s request for preliminary
consent. The factors that are of particular concern to us as owners of our adjacent
Property include the following:
- Minimal use of wetlands and floodplains. The proposed Fishers Cove
Development actually does the opposite – it maximizes the use of the Floodplain,
developing a substantial majority of the Floodplain with homes, streets, ponds,
retaining walls and related features. And it does so in an area adjacent to our Property
and the properties of our neighbors.
- Preservation of natural and historic features. The natural features of the
Fishers Cove property and the Floodplain in which it sits will disappear. They will be
replaced by an overabundance of homes, artificial ponds, man-made retaining walls
and similar features.
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- Preservation of open space and scenic views. Again, the proposed
development would do the opposite, in a Special Flood Hazard Area. We (and our
neighbors) currently enjoy a beautiful view into the open Floodplain. We do
recognize that, standing alone, this factor should not prevent development; if it did,
no development ever would take place. Nonetheless, preservation of space and views
is important to us and our neighbors, particularly in a Special Flood Hazard Area.
- Minimization of tree and soil removal and grade changes, except to ease flood
concerns. The proposed Fishers Cove Development seems to provide for maximum
removal of existing trees and soil as well as grade changes. And the Applicant has not
“ease[d] flood concerns”; rather, as reflected in the many communications submitted
to the LPC, the Applicant has enhanced such concerns as they pertain to our Property,
the property of our neighbors and the surrounding area.
- Prevention of pollution of surface water and ground water. The Applicant
proposes the creation of ponds which are not a natural feature of the Floodplain. The
ponds are designed to collect runoff from the surrounding properties, thereby making
them a collection pool for water pollutants such as fertilizers, herbicides, etc.
The artificial ponds also will become an ideal breeding ground for mosquitos
and other pests, creating a nuisance and a health hazard adjacent to our Property.
The City should be looking to reduce such hazards, not facilitate and increase them.
- Effect on area property values. Our driveway would be compromised and it
is not clear that we would be able to park in it. Our almost 200 feet of yard along
Rodney Avenue would adjoin a shallow ditch that accumulates water, serves as a
breeding ground for mosquitos, could give rise to odors and would be difficult for us
to maintain. Our quiet side street would become a thoroughfare.8 The Rodney
community in which we enjoy walking down a quiet lane and chatting with our
neighbors would suffer the same fate. Mosquito breeding grounds also would be
created in the nearby ponds in Fishers Cove. Thus, even ignoring the flooding risks
created by the substantial development of an adjacent parcel in the Floodplain, it is
likely that the Applicant’s plan for the Fishers Cove Development would negatively
impact the value of our Property (and the properties of our neighbors).
- Additional Considerations. As reflected in Code § 170-19(E), the LPC may
consider any additional factors it deems relevant. We respectfully submit that these
additional factors should include the following.
- Core Values. The City of Lewes has published its “Core Values” on the
City’s website, under the “Government” tab. Certainly, it is appropriate for the LPC to
8

As reflected in the February 7, 2019 City of Lewes Staff Review of the proposed Fishers Cove
subdivision, at p. 6, information reviewed suggests that the proposed development would result in an
additional more than 100 average daily trips per day on Rodney Avenue (depending on how one reads
the analysis, it may be more than 200 additional trips per day on Rodney).
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consider the City’s Core Values when analyzing the propriety of a proposed
development. Indeed, it is hard to imagine not considering the City’s Core Values.
Among those values is Core Value No. 5: “Lewes recognizes and maintains its
internal communities.” A common dictionary definition of a “community” is “a group
of people living in the same place or having a particular characteristic in common.”
By this (or any reasonable) definition, the residents of Rodney Avenue constitute a
community, and we are proud to be a part of it.
The substantial upheaval and destruction of Rodney Avenue – which would
not be accomplished for a publicly beneficial purpose – cannot be reconciled with the
City’s Core Value No. 5. Indeed, the City cannot “recognize and maintain” the Rodney
community by tearing up a substantial portion of it, and also placing the community
at risk from future flooding events. Thus, the City’s Core values also weigh against
preliminary approval of the Fishers Cove Development.
- Sea level rise. The Applicant argued at the July 13 Meeting that the
LPC may not consider sea level rise when evaluating the Fishers Cove Development,
because it is not specified in the Code. However, as the City has noted, the State of
Delaware has recommended that sea level rise be considered in all land development
decisions. See February 7, 2019 City of Lewes Staff Review of the proposed Fishers
Cove subdivision, at p. 8 (“In addition to existing flooding conditions this area is
subject to increased flooding as a result of sea level rise as documented by the State
which has recommended that those conditions be factored into land development
decisions.”).
Thus, we respectfully submit that the LPC can and should consider sea level
rise when evaluating the proposed Fishers Cove Development. Consideration of sea
level rise counsels against approval of the substantial development of a Special Flood
Hazard Area, which creates risk for our adjacent Property, the properties of our
neighbors, and the Lewes community at large.
- Purpose of the Floodplains Regulations. During the July 13 Hearing,
the Applicant also argued that the LPC may not determine Code compliance by
reference to the “Statement of purpose” provisions of Code § 197-73(B)(2) (the
“Statement of Purpose”). Counsel for the Concerned Citizens disagrees and argues
that these provisions must be considered. We will not wade into that debate, as it is
a legal argument. However, we see no reason why the LPC cannot consider any nonspecified factors that it deems relevant under Code § 170-19(E), such as the
Statement of Purpose. From the perspective of risks to us and our Property, as well
to our neighbors and their properties, and also to the adjacent area, relevant
principles include:
- “[T]o promote the public health, safety and general welfare, and
to … [p]rotect human life, health and welfare.” It is neither healthy nor safe to create
mosquito breeding grounds on and near our Property, or to increase flooding risk.
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- “Maintain natural drainage” and “Provide that the flood storage
and conveyance functions of the floodplain are maintained.” The proposed Fishers
Cove Development would do the opposite, and on a massive scale.
- “[D]iscouraging unwise design and construction of development
in areas subject to flooding.” It is indisputable that the Fishers Cove area, which lies
in a Special Flood Hazard Area, is subject to flooding. This proposed development
places our Property, the neighboring homes and the surrounding area at risk.
- “Reinforce that those who build in and occupy special flood
hazard areas should assume responsibility for their actions.” Once again, the proposed
Fishers Cove Development would do the opposite. The Applicant would build a
complex water management system that alters the remarkable natural drainage
characteristics of the Floodplain, and then leave. Oversight and maintenance of that
complex water management system would be left in the hands of inexpert new
homeowners. The risk of failure would be borne by adjacent properties, such as our
Property.
- “Minimize the impact of development on adjacent properties
within and near flood-prone areas.” Again, the proposed Fishers Cove Development
would do the opposite. Not only would the development and the complex rejiggering
of the Floodplain create flooding risks to our Property and those of our neighbors, but
the violent reconstruction of Rodney Avenue maximizes the impact of development
on adjacent properties within or near flood-prone areas. Indeed, although Rodney
Avenue does not have a flooding problem now, it could have one if the Applicant’s
proposed plans are implemented. Moreover, many beautiful, long existing gardens
and plantings (which themselves help to control water flow and dispersion) would be
lost forever.
- “Minimize the impact of development on the natural and
beneficial functions of the floodplain.” Again, the Applicant’s proposed Fishers Cove
Development would achieve the opposite – it would maximize the impact of
development on the natural and beneficial functions of the floodplain, as the
development would fundamentally (and permanently) change the way the Floodplain
works. And the risks created by the Applicant’s failure to “[m]inimize the impact of
[its proposed] development on the natural and beneficial functions of the floodplain”
would be borne by adjacent properties, such as our Property.
In short, the proposed Fishers Cove Development also is inconsistent with the
clearly expressed purposes of the City’s Environmental Protection Regulations.
4. Conclusion. Thank you for considering our concerns. We do not oppose
all development, but in our view the proposed Fishers Cove Development does not
reflect the acceptable development of a Special Flood Hazard Area. It is, simply put, a
bad idea. If it is approved the Applicant will reap the rewards, but we and our
neighbors will bear the burdens and risks.
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In summary, we believe the proposed Fishers Cove Development would harm
us and our Property, including through the destruction of Rodney Avenue on the one
side of our Property and the creation of flood risk on the other side of our Property.
The development similarly would affect our neighbors, their properties and the area
at large. Additionally, a project of this nature and scope does not appear to be in the
best interests of the City of Lewes. Accordingly, we respectfully request that the LPC
deny the Applicant’s request for preliminary consent for the Fishers Cove
Development.
Respectfully,
Shazmin K. Stearn
Robert J. Stearn, Jr.
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One of the key questions in front of the Planning Commission as it reviews the proposed Fisher’s Cove project is
that of compliance with requirements set in applicable laws and regulations. It is probably clear to the Commission
that the majority of the public is not in favor of the project because of its negative impacts not only for people
living on Rodney Avenue, Hoornkill Avenue, Harborview Road or New Road, but also for people who may be
less aware of the project’s consequences for the beach area or along the canal. However, our inadequate City code
severely restricts the Planning Commission’s ability to base its decision on the impending destruction of Rodney
Avenue’s rural character or the inevitability of increasingly frequent closures of New Road and other streets due to
recurrent flooding.
Still, while the Planning Commission is restricted in its ability to do what is right versus what is legal, it is entirely
in its power to defer approval of a project until the Commission is fully satisfied that all data and information
necessary to make an informed decision were gathered and analyzed. In fact, this is not only the Commission’s
privilege, but also its primary duty.
While the Commission may refer to studies or decisions made by other institutions or County/State government
agencies, it is not required to adopt the assumptions used in these studies or decisions, particularly if these
assumptions are obsolete or based on scenarios that are not the most likely to protect the City and its population.
One area where Lewes residents expect the Planning Commission to take the strictest view and the most rigorous
approach is that of stormwater management and flooding threats. This is also the desire expressed by community
leaders including the City Mayor. In January 2019, the Mayor and City council approved a $60,000 proposal to
develop a comprehensive study focused on water flows and the impact of four developments on or around New
Road: Fisher’s Cove and Lewes Waterfront Preserve, both within City limits, the Groome Church property, now
appropriately called Tower Hill (292 single-family homes under construction in county on New Road), and Harbor
Point (69 single-family homes already partially occupied in county on Park Road). In approving the study’s
funding, and in the context of projects submitted by Fisher’s Cove and Lewes Waterfront Preserve, Mayor Becker
declared: “If we’re going to do this, we need to include all four of those developments because they are all
concurrently going on. They all contribute to the Canary Creek basin. If we only do half, we’re not getting the full

picture”. And indeed, getting the “full picture” is what the Planning Commission is required to do.
The full picture is not provided in the water management plan submitted by the project’s developers. In their
submission, and contrary to what would be required for the public, the Commission and ultimately the City
Council to understand the consequences of the project as it is proposed, the developers failed to integrate the
impacts of other projects already approved or under construction. To give an appearance of legitimacy to their
incomplete submission, the developers claim to rely on discredited methods used by the Sussex Conservation
District (SDC), even when this agency ignores the most recent data available, for instance in terms of climate
change, rising oceans and the conversion of forested or cultivated lands into impervious surfaces (I refer in
particular to the developments identified by the Mayor as part of the “full picture”). Thankfully, while the City of
Lewes may not arbitrarily force new requirements on an existing project, nothing in law or in regulations requires
the Planning Commission or the City to condone or accept inadequate assumptions.
I urge the Commission to reject the Fisher’s Cove project until the Commission and the public have a reasonable
knowledge of how millions of gallons of water can be expected to barrel down Tower Hill or flow into Canary
Creek from the Waterfront Preserve, how these waters will behave once they hit the retention walls proposed for
Fisher’s Cove, and how the project’s retention ponds will absorb this surplus. At this point, the Commission and
the City can only assume that some of these waters will be forced to properties on Rodney Avenue, Hoornkill
Avenue and beyond. The beach area, for instance, could be squeezed even more tightly between the two flows
converging from land and from the sea. Because of the paucity of data provided so far and the lackadaisical
assumptions retained by the developers, the water management plan submitted for Fisher’s Cove does not give a
reasonable assurance that the requirements set in the City Code have been met. The Planning Commission must
ask the developers to submit a viable water management plan integrating the impact of all relevant factors known
or reasonably anticipated at the present time.
Respectfully submitted,
Thierry Poirey,
19 Harborview Road,
Lewes, Delaware
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The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : My name is Nancy Moore. I have lived at 117
Rodney Avenue for 35 years. Previous to the July 13 public hearing, I submitted comments expressing my
thoughts about the proposed Fishers Cove development. After viewing that hearing, I have additional concerns and
questions.
As I understand it, the purpose of the planned retaining wall is to protect the Fishers Cove development from
intrusion of water from the marsh. It makes sense to me that as the water is diverted away from that property, it
will need to go somewhere else. I do not believe it has been made clear where that might be. Currently water from
storms and excessive high tides flows towards the homes on Hoornkill Ave that border the Fishers Cove property.
This flooding has been documented in numerous photos. I believe it is reasonable to expect that the building of a
retaining wall, and the diversion of water that results, will increase the frequency and severity of flooding to those
same homes. This, of course, is not acceptable. I am also concerned that allowing the building of a retaining wall
on this site sets a precedent. I know of no other bulkheads or retaining walls along Canary Creek within the
municiple boundries of Lewes. If this is approved, will other developers be allowed to build them? Will single
family homeowners, both current and future, be allowed to build them? It would seem to me that they could not be
denied. How will that effect the water flow to all of the homes and communties along Canary Creek? How will it
effect the health of the creek?
I have questions about the reports completed by the Sussex Conservation District and the AECOM study. First,
since the written AECOM report is not viewable on the City of Lewes website, I am assuming that it has not been
completed or has not been submitted by the developer. In either case, it was a mandate by the Planning
Commission and therefore should be made available in its entirety before this preliminary concent process moves
forward. Second, I understood from the presentation on July 13, that one of the studies (SCD or AECOM)
recommeded that the developer reduce the amount of impervious surface. As such, they did eliminate some
sidewalks. I have been told that the Sussex Conservation District based their results on the formula that 30% of
each building lot would be the designated footprint of the home on that lot. I have also been told that a homeowner
could actually build their home on up to 65% of the lot. Again, this is what I have been told. But if correct, this
descrepency would greatly reduce the amount of impervious surface thereby changing the reported effectiveness of
the stormwater management system.
At the July 13 hearing, the lawyer for the developer submitted seller's discloser statements for 25 homes recently
sold in the vacinity of the Fishers Cove property. He stated that 24 of the 25 indicated that there were no drainage
or flooding problems. If I were to put my home on the market today, I would check the same box. I currently have
no drainage or flooding issues. This is because the Fishers Cove property as it stands has naturally protected my
property from rising waters from the marsh. My property is also protected by the fact that our street at 18 feet wide

allows for more water absorption than would the 24 feet in the proposed plan. Additionaly, the grasses, bushes,
trees and other plantings that the residents of Rodney Ave have nurtured for many years help to alleviate any
standing water or flooding issues. I believe that increasing the impervious area of the road and eliminating much of
the plantings on our street, as the developer has proposed, would increase the likelihood that standing water will
become a problem in my neighborhood. It would also forever alter the quaint ambience of our street
Many have made clear how the use of Rodney Ave as the sole ingress and egress to the Fishers Cove development
will negatively impact our quiet community. The lawyer for the developer stated that the town's own engineer
reported that the property they once owned on Pilottown Rd could not have a legal conforming road to access the
development. This lawyer used the word "impossible". I believe that they did have options: they could have
applied for a variance, the could have moved the house on site, or they could have moved the house off site. I
understand that moving a historic home is not optimal, but it is possible as evidenced by the homes of
Shipcarpenters Square, all of which were moved to that site from other locations. The developers themselves
knowingly landlocked the proposed Fishers Cove site.
Finally, the developer's frustration over the time and cost they have invested in this property was evident at the
July 13 hearing. The fact is, they bought a property that had been denied development in 1989. Since then we have
all learned much about the effects of sealevel rise, and the frequency of severe storms due to climate change, both
of which effect this site. This is a vulnurable and environmentally sensitive property that has never been developed
for good reason. I encourage the Planning Commission to recommend denial again.
Thank you,
Nancy Moore
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Hello,
My name is Carey McCoy and I bought my house in October not knowing any of this dispute was going on! What
attracted me to the house was the privacy of the dead end street and how nicely maintained all the properties were.
It reminded me of my fathers cottage on the Chesapeake. I also was attracted to how little traffic there was on the
street. How could you even consider destroying the integrity of the neighborhood, It goes against Lewes as a town
in so many ways. Please do not consider opening Rodney as the the thru road for the development and construction
and please consider these facts when determining if it is even feasible for this to even happen.
Use of Rodney Avenue as the entrance to the Fishers Cove Development is inconsistent with the city of Lewes'
Core Value #5, "Lewes recognizes and maintains its internal communities". Widening Rodney Avenue by taking 3
or more feet of our front yards to create egress for construction and later the entrance to the proposed development
is a sure way to spoil or ruin one of the oldest and prettiest communities in Lewes.
The developer will transfer responsibility for maintenance of the storm water management system to a
Homeowners Association (HOA) it will create. Can the city afford to take this risk with Fishers Cove? The
complex, multi-stage, high maintenance storm water management system proposed to control the proposed
development's storm water promises to be an expensive and time-consuming HOA responsibility. If it performs as
designed to manage the proposed development's (not neighboring) storm water, its long-term performance
maintenance is critical not only to the flooding of the proposed development's streets, but the long-time existing
neighboring properties. Once the Developer transfers the storm water facilities to the HOA, who is going to ensure
that the HOA adequately funds the upkeep and ongoing maintenance of this system? Shouldn't the Developer be
required to fund or otherwise establish an escrow account to cover repairs, maintenance, or failures of the system?
The impact of sea-level rise was not considered by the Sussex Conservation District in its analyses and approval of
the proposed storm water management system for Fishers Cove. What about the impact of several retention walls
onsite that will prevent the floodplain from absorbing water (and especially storm surge) forcing water to
neighboring properties such as Hoornkill Avenue?

Where is the updated AECOM report or analysis? Charts posted on the LPC website are unclear and provide little
or no information about the impact on the Great Marsh and neighboring properties and streets. The charts that have
been submitted appear to still show increased flooding to neighboring property. A complete AECOM Flood Model
analyses and report on the revised plans, as requested by the LPC, have not been submitted in the revised
preliminary application.
Given our rising sea levels, building in close proximity to the wetlands and in a floodplain poses a significant risk
of harm to neighboring homes and communities. The proposed development will destroy the current floodplain
and its beneficial effects. Floodplains allow wetland migration, provide a place for storm surge, and clean up storm
water before it enters wetlands, and ultimately Canary Creek and Roosevelt Inlet. The cumulative effects from
construction in the flood plain will negatively impact surrounding homes and waters.
Please consider all these facts that the builder certaintly has not considered.
Regards,
Carey McCoy
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My name is Steve Brown. My wife Laura and I live at 17 Hoornkill Ave within the boundaries of the City of
Lewes.
We object to any development as described by the developers of Fishers Cove. Please say firmly "No, this is not
how we want the city and its residents to be treated and this type of development will not be tollerated"
A house on a beautiful property within Lewes was purchased. The owner elected not to meld into the community
but rather looked to profit from development requiring major character change in the local communities while at
the same time increasing already significant TIDAL flooding conditions to the nearby properties within and just
outside of the City of Lewes limits..
We moved into our home in 1999 and raised our three sons here. We "discovered" Lewes in the late 1980s
enjoying the off the beaten path location as well as the busy days and quiet nights.
I would like to convey our agreement with the well documented issues regarding the proposed development going
under the name Fischers Cove and provide some personal experiences that are related to our request that you deny
this project at this step in our city's approval process.
Stephen Brown
Laura Brown
17 Hoornkill Ave
Lewes, DE 19958
LEWES17@YAHOO.COM

Additional Information:
Form submitted on: 7/28/2021 6:04:32 PM
Submitted from IP Address: 71.204.203.86
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From:
To:
Subject:
Date:

Anne Colligan
Janelle Cornwell; Drew McKay
Proposed Fisher"s Cove Subdivision
Wednesday, July 28, 2021 4:07:53 PM

28 July, 2021
Dear Members of the Lewes Planning Commission, Mr Mayor and Members of the City Council of Lewes
I am writing to you to express my concern at the proposed Fisher’s Cove Subdivision. Is this a safe plan for the
neighboring streets and how will it affect those who live on Rodney and Hornkill Avenues? Underestimating the
impact the Proposed Development will have on flooding of properties on Hornkill Avenue seems negligent. I am
also opposed to the use of Rodney Avenue as ingress and egress for this Development. It goes against all that the
historical Lewes stands for.
This Project could have irreversible ecological consequences and I cannot understand why the City of Lewes wants
to take the risk of developing on a property including wetland areas and flood plains which are vital for drainage.
This project should not be approved.
Thank you.
Anne J. Colligan
15 Harborview road
Lewes, DE, 19958

From:
To:
Subject:
Date:

noreply@civicplus.com
Janelle Cornwell
Online Form Submittal: Fishers Cove Public Comments - Return Plan
Wednesday, July 28, 2021 2:15:08 PM

If you are having problems viewing this HTML email, click to view a Text version.
Fishers Cove Public Comments - Return Plan
Please share your comments
regarding the Major
Subdivision Fishers Cove
regarding the return items from
Mayor and City Council.
Please include your name,
address and email. *

* indicates required fields.

View any uploaded files by signing in and then proceeding to the link below:
http://www.ci.lewes.de.us/Admin/FormHistory.aspx?SID=65
The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : If the threat of increased flooding for Hoornkill
and Rodney were not enough because of Fishers Cove, now the developers want the front yards of the residents.
They want to make the street wider for ingress and egress. Also they want to put storm drain swales also?? Why
did the City not go along with them using the property the developers owned on Pilotown Road for their ingress
and egress? I have lived on Hoornkill Ave. for 52 years, in that time I have saw flood waters increase without
having a developer build on or near wetlands and wildlife habitat. I have lived in Lewes for 80 years I have never
say such building without regard to people the enviorment and general over crowding in that time. It seems very
funny to me how developers can get their way without any regard for others at all. I am sure that the developers if
they get to build Fishers Cove will be long gone when we have more flooding on our streets in Lewes. They state
that the swales will take care of the storm water, how about when they over flow where will the water go then ?
They should also think of the impact on the property that they are creating? Gerald Tarr---12 Hoornkill Ave -Lewes DE.-- 302/645/8772.
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From:
To:
Subject:
Date:

noreply@civicplus.com
Janelle Cornwell
Online Form Submittal: Fishers Cove Public Comments - Return Plan
Wednesday, July 28, 2021 12:18:37 PM

If you are having problems viewing this HTML email, click to view a Text version.
Fishers Cove Public Comments - Return Plan
Please share your comments
regarding the Major
Subdivision Fishers Cove
regarding the return items from
Mayor and City Council.
Please include your name,
address and email. *

* indicates required fields.

View any uploaded files by signing in and then proceeding to the link below:
http://www.ci.lewes.de.us/Admin/FormHistory.aspx?SID=64
The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : Andrew White
121 Rodney Avenue
awhitesold@gmail.com
To whom it may concern,
I am new to Rodney Avenue and what attracted me most was the dead end street and the small sense of
Community. I was even more blown away by how neighborly everyone was and how freely people walked the
streets without fear of traffic. All of that will change, which goes against Lewes morals and beliefs, so I hope you
will take the following into consideration when ultimately denying Fisher Cove and most importantly the use of
Rodney Avenue as an access point.
Use of Rodney Avenue as the entrance to the Fishers Cove Development is inconsistent with the city of Lewes'
Core Value #5, "Lewes recognizes and maintains its internal communities". Widening Rodney Avenue by taking 3
or more feet of our front yards to create egress for construction and later the entrance to the proposed development
is a sure way to spoil or ruin one of the oldest and pretiest communities in Lewes.
The developer will transfer responsibility for maintenance of the storm water management system to a
Homeowners Association (HOA) it will create. Can the city afford to take this risk with Fishers Cove? The
complex, multi-stage, high maintenance storm water management system proposed to control the proposed
development's storm water promises to be an expensive and time-consuming HOA responsibility. If it performs as
designed to manage the proposed development's (not neighboring) storm water, its long-term performance
maintenance is critical not only to the flooding of the proposed development's streets, but the long-time existing
neighboring properties. Once the Developer transfers the storm water facilities to the HOA, who is going to ensure
that the HOA adequately funds the upkeep and ongoing maintenance of this system? Shouldn't the Developer be
required to fund or otherwise establish an escrow account to cover repairs, maintenance, or failures of the system?
Where is the updated AECOM report or analysis? Charts posted on the LPC website are unclear and provide little
or no information about the impact on the Great Marsh and neighboring properties and streets. The charts that have
been submitted appear to still show increased flooding to neighboring property. A complete AECOM Flood Model
analyses and report on the revised plans, as requested by the LPC, have not been submitted in the revised
preliminary application.
Given our rising sea levels, building in close proximity to the wetlands and in a floodplain poses a significant risk

of harm to neighboring homes and communities. The proposed development will destroy the current floodplain
and its beneficial effects. Floodplains allow wetland migration, provide a place for storm surge, and clean up storm
water before it enters wetlands, and ultimately Canary Creek and Roosevelt Inlet. The cumulative effects from
construction in the flood plain will negatively impact surrounding homes and waters.
Regards,
Andrew White
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From:
To:
Subject:
Date:

noreply@civicplus.com
Janelle Cornwell
Online Form Submittal: Fishers Cove Public Comments - Return Plan
Wednesday, July 28, 2021 9:19:40 AM

If you are having problems viewing this HTML email, click to view a Text version.
Fishers Cove Public Comments - Return Plan
Please share your comments
regarding the Major
Subdivision Fishers Cove
regarding the return items from
Mayor and City Council.
Please include your name,
address and email. *

* indicates required fields.

View any uploaded files by signing in and then proceeding to the link below:
http://www.ci.lewes.de.us/Admin/FormHistory.aspx?SID=63
The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : Regina Ryan
Skry921@aol.com
120 Rodney Avenue, Lewes DE.
I respectfully request the Lewes Planning Commission deny the Fisher Cove application. After attending the mid
July Zoom meeting, it is apparent to me that the applicant’s only objective is to maximize their profits at the
detriment and expense of the existing residents on Rodney, Hoornkill, Pilottown and the City of Lewes. I was
flabbergasted that they would suggest that the current residents, surrounding community neighbors and officials
don’t know what they are talking about, are misrepresenting and even lying about their proposal. This was a public
forum where we are permitted to express our legitimate concerns. I can assure you that even though I don’t have a
PE and I haven’t been a practicing engineer for 30 years, I will not be happy that my front door will now be 10 feet
from a drainage ditch, installed to retain water that will accumulate because they have widened our street, put in
fill and built 18 houses, most of which will be in a floodplain that has been doing the drainage job for the 21 years
I have lived here. To insinuate that they are “improving” the street for our benefit is insulting and false. They are
widening the street so that their Mack trucks can come down Rodney to bring in their fill for their development
and once completed, will be a wider driveway for their development. And on my back property line will be adding
another drainage ditch! Even though I obviously don’t know better, I will not be grateful for their “improvements”.
The picture they used to demonstrate our “unsafe street” with cars parked on each side showing a hazard was
completely ridiculous. That was one day a neighbor had a party, 364 ½ days a year there are two cars parked in the
driveway at that house, not impeding anything. To my knowledge we have never had a car or truck have a problem
getting down Rodney Avenue.
The applicant has the audacity to state that the proposed water management system won’t be expensive to
maintain. Based on what information? Two retention ponds, a dry pond, a retaining wall, all built on a flood plain
to be maintained for how many years?
Their comment that the property they sold on Pilottown never had a viable access to their development is only true
when they were comparing what they could make by selling it. They could easily have applied for variances and
used that property. Again, maximize their profits at the expense of others.
My property is now in a flood zone. It was not when I purchased it. Is this because of climate change? Was it

caused by building upstream? We will never be sure. We have to live with the fear of flooding, but our houses
were built in the mid 1900’s when most people knew very little about how important floodplains and existing
vegetation is for drainage. To allow a Developer to build in a known floodplain, exacerbating the current problem,
is unimaginable to me.
I want to thank the Lewes Planning Commission for keeping this process open and fair for all parties.
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From:
To:
Subject:
Date:

Ann Marie Townshend
Janelle Cornwell
Fwd: A letter from a concerned resident
Tuesday, July 27, 2021 8:51:27 PM

Ann Marie Townshend
Sent from my iPhone
Begin forwarded message:
From: susan keyser <skeyser12@yahoo.com>
Date: July 27, 2021 at 8:33:57 PM EDT
To: Ted Becker <TBecker@ci.lewes.de.us>, Andrew Williams
<awilliams@ci.lewes.de.us>, tritzert@ci.ewes.de.us, Carolyn Jones
<CJones@ci.lewes.de.us>, Khalil Saliba <KSaliba@ci.lewes.de.us>, Ann Marie
Townshend <ATownshend@ci.lewes.de.us>
Subject: A letter from a concerned resident


To the Mayor and Council,
This is a letter of concern about the proposed development of Fishers Cove, located on the edge of
the wetlands in the Great Marsh.
After purchasing the land on Pilottown Road, the developers sold off the frontage of two properties
and retained the back yards (wetlands) for development. This is low, wet property on which they
propose to build 18 homes.
The builders will have to fill in these wet properties because they are below street level. They will
have to create a stormwater management system that includes a sizable oval drainage basin and a
large retaining wall to pump out existing water and any future water that arises from their
displacement and construction. This water will go directly into the Great Marsh and the neighbor’s
yards below them.
Because they sold off access to this proposed development, they want to widen Rodney Street
which will decrease the size of those front yards. They want the city to build a berm on each side of
Rodney Street to keep from flooding these reduced front yards. The builders want the city and the
residents of Rodney Street to bear the burden of these blunders.
It is evident that rising tides and climate change will continue to change the face of this town in the
next decade. The Great Marsh and the Lewes-Rehoboth Canal will see more flooding as storms
increase.
I think that this construction project only increases our flooding problems.
Repurposing our City's right of way and widening existing streets sets a dangerous precedent as
more people clamor for more parking, especially at the beach.

This is a perfect example of builders trying to develop open space (wetlands) despite the
detrimental environmental effects, thus affecting everyone’s quality of life. I believe the citizens of
Lewes elect our Mayor and Council to be faithful stewards of our town, to safeguard and protect it
by making sound decisions based on science, not by making short sighted decisions that
eventually will have a negative affect on all of us.
I implore the Mayor and Council to stand up tall to this big builder and proudly vote no on this
project.

Susan Keyser

Sent from my iPad
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To:
Subject:
Date:

noreply@civicplus.com
Janelle Cornwell
Online Form Submittal: Fishers Cove Public Comments - Return Plan
Tuesday, July 27, 2021 8:43:32 PM

If you are having problems viewing this HTML email, click to view a Text version.
Fishers Cove Public Comments - Return Plan
Please share your comments
regarding the Major
Subdivision Fishers Cove
regarding the return items from
Mayor and City Council.
Please include your name,
address and email. *

* indicates required fields.

View any uploaded files by signing in and then proceeding to the link below:
http://www.ci.lewes.de.us/Admin/FormHistory.aspx?SID=62
The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : My name is Judy Rolfe and I currently live
within the City limits of Lewes. I have lived on DelMarVa the majority of my life and the last 20 years in Lewes. I
used to live at 124 Rodney Avenue. I lived in the last house closest to the proposed Fishers Cove Development. So
I was able to enjoy daily walks but mostly enjoy nature’s best disinfectant, trees, sunlight and fresh air.
I have attended and spoken out about this proposed Development at several of the Planning and Zoning Meetings.
But I felt strongly about writing this letter because we know what happens if we give up and do nothing: Things
only get worse.
First off, we are not proud of being the leader in development. Delaware is among the states that are developing
properties in flood risk zones more than two times faster than others.
What we should be doing is preparing our communities and neighborhoods against increasingly more frequent
shocks, such as hurricanes and infrastructure failures, and to mitigate long-term stresses like sea level rise and
traffic congestion.
Not developing this flood-prone land would be far cheaper than paying later for inevitable flood damage to homes
that might be built if the land is not protected. Scientists, geologist, hydrologists and conservationists have
confirmed this.
What will it look like to see this beautiful piece of land turned into a commodity?
Why are we letting profiteers decide that this land, wetland and marsh are worth so little?
We have to plan in a more sustainable way to address the developers economic driven interest and the
environmental and climatic stresses they continue to ignore. Their past history cannot be allowed to go forward.
Fishers Cove Development should not be allowed to go forward.
While I encourage and support responsible development, I will continue to be against irresponsible development in
a floodplain. I'm also against underestimating the impact the proposed Development will have on flooding of
properties on Hoornkill Avenue. I oppose the use of Rodney Avenue as ingress and egress for the proposed
Development and its construction, as well as the widening of Rodney Avenue and the resulting destruction of that

neighborhood. A neighborhood I once called home.
You just gotta be willing to let nature be natural and stop developing.
Signed, Judy Rolfe 31 Henlopen Gardens Lewes DE.
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If you are having problems viewing this HTML email, click to view a Text version.
Fishers Cove Public Comments - Return Plan
Please share your comments
regarding the Major
Subdivision Fishers Cove
regarding the return items from
Mayor and City Council.
Please include your name,
address and email. *

* indicates required fields.

View any uploaded files by signing in and then proceeding to the link below:
http://www.ci.lewes.de.us/Admin/FormHistory.aspx?SID=61
The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : The proposed Fisher’s Cove Subdivision to be
built on 11 acres of land adjacent to Rodney Avenue is a “shoehorn” project. Without even mentioning the water
concerns, the absolute spoiling, by dramatic roadway alterations, to a truly lovely city neighborhood should not
take place. The developer chose to subdivide and sell-off 624 Pilottown Road for obvious reasons! The intentional
sale of a potential access point to the remaining parcels should have consequences. Choosing a quick, profitable
sale while shifting the impact on the Rodney Avenue neighbors should not be rewarded with approval. It would be
appropriate to send the developer looking for alternative access to their self-inflicted and land-locked parcels. I
recommend denial unless alternate access can be found.
Doug Spelman
douglasspelman@gmail.com
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Online Form Submittal: Fishers Cove Public Comments - Return Plan
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If you are having problems viewing this HTML email, click to view a Text version.
Fishers Cove Public Comments - Return Plan
Please share your comments
regarding the Major
Subdivision Fishers Cove
regarding the return items from
Mayor and City Council.
Please include your name,
address and email. *

* indicates required fields.

View any uploaded files by signing in and then proceeding to the link below:
http://www.ci.lewes.de.us/Admin/FormHistory.aspx?SID=60
The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : Chairman McKay and Lewes Planning
Commission Members
Mayor Ted Becker and City Council Members
City Hall
Lewes, Delaware 19958
Cc: Cape Gazette (for publication)
Subject: City of Lewes’s Destiny? (Fishers Cove development)
“Lewes values its human town scale and sense of face-to-face intimacy that is characteristic of its quality of life.
Lewes recognizes and maintains its internal communities.” These are two of the six “Core Values” of the City of
Lewes, as proudly posted on its website.
For 27 years I’ve lived on the corner of Rodney Avenue and Pilottown Road. The long-established neighborhood
of Rodney Avenue consists of a community of modest homes built generations ago, where homeowners cherish
the peaceful quiet and supportive friendship around them. Gardeners abound, as do walkers, with or without dogs,
bicyclists, boaters and fishermen/women. Strong friendships have formed among residents of Rodney Ave. and
nearby Hoornkill Avenue and Pilottown Road. Traffic is non-existent and the existing road works just fine.
This tranquility is now threatened in multiple ways by the proposed Fishers Cove development. Flooding for sure,
as most of the land is in the floodplain and 1.22 acres of the total 11.08 are wetlands which border the Great
Marsh. The developers have created (strategically?) a landlocked situation when they sold the portion of their
adjoining Pilottown Road property, which might have become an entry point for a development, if they moved the
historic Fishers Paradise home to a more suitable location. Rodney Avenue then became their target. Fast forward
to the currently planned Rodney Avenue “improvements” including a devastating road widening and extension,
land loss to homeowners, awkward and unnecessary swales on both sides of the street (for anticipated flood water
from the completed development) , destruction of trees, gardens, hedges and groundcovers.
In May of 1987, the Lewes City Council voted to deny a developer’s application for a subdivision of the same
property now under consideration. So it was then, and still should be, possible for Lewes elected and appointed
officials to stand up for their citizens’ rights to a higher “quality of life” in Lewes by denying this reckless

development.
Results of the last Lewes City Council election, when two newcomers were elected over two incumbents, clearly
show that Lewes residents seek change. Now is the time for change – in the form of courageous action in Lewes
City Hall, without chronic fear of lawsuits. Or is the destiny of Lewes one that follows the path of Sussex County
government where decades of approving irresponsible overdevelopment have led to gridlocked roads, serious
environmental damage, and both sad and angry citizens?
Sincerely,
J. Madeline Lewis
588 Pilottown Rd.
Lewes, DE 19958
misstheboat@hotmail.com
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From:
To:
Subject:
Date:

Drew McKay
Janelle Cornwell
Fwd: Proposed Fishers Cove subdivision
Tuesday, July 27, 2021 3:40:44 PM

Please add to the public record. Thanks.
All the best. Take care.
Drew McKay
Sent from my iPhone
Begin forwarded message:
From: Shari Burchenal <justbe53@comcast.net>
Date: July 27, 2021 at 13:31:13 EDT
To: Drew McKay <mckay106@lewesde.onmicrosoft.com>
Subject: Proposed Fishers Cove subdivision
Mr Drew McKay,
My husband and I live on Rodney Avenue and are asking that the Lewes Planning
Commission recommend that the Mayor and City Council deny the preliminary
application for the Fishers Cove subdivision. We attended via Zoom the July 13
public hearing and were waiting to hear the developer’s updated and much
improved plan for the proposed subdivision. Instead of hearing how the plan had
been updated, since being remanded to the LPC by the Mayor and City Council,
the speaker spent all of his allotted time attacking the Concerned Citizens group
and their attorney. The only new information we received was how the developer
proposes to destroy Rodney Avenue by first widening it and then creating swales
on each side of it. The dictionary definition of a swale (according to MerriamWebster) is “a low lying or depressed, often wet, stretch of land.” And upon
researching swales I found that generally speaking a swale is twice as wide as it is
deep. The developer states in his plan the he will create 9’ swales. That means
there will be a ditch 4.5’ deep (often wet) on each side of an already widened
Rodney Avenue. This is absurd and will be a mosquito breeding ground without a
doubt. The fact that these swales are even proposed is a sure sign that the
developer knows there is going to be a water/flooding problem on the properties
of the Rodney Avenue residents.
We are extremely concerned that our properties are going to be destroyed in one
way or another if this proposed development is approved. Excess water, what to
do with it, and where to direct it should be of utmost concern to the developers of
the proposed Fishers Cove subdivision, and the City of Lewes, as this property is
located in a flood plain. Please deny this application!
Thank you!
Sharon & Terry Burchenal
115 Rodney Avenue
Lewes, DE

Sent from my iPad

July 27, 2021
Chairman McKay and members of the Lewes Planning Commission
Mayor Ted Becker and City Council Members
City Hall
Lewes Delaware 19958
Subject:
Fishers Cove Proposed Development
Forward thinking.
We know so much more today than we did even yesterday about Sea Level Rise and flooding.
Neighbors adjacent to the proposed Fishers Cove development are vulnerable to flooding due
to the fourteen of the eighteen homes proposed in the floodplain. The re-engineering of the
wetlands is a lot of smoke and mirrors and looks like it may protect Fishers Cover development
but, of course the water will go someplace, yes, to all the adjacent properties. This cannot be
the higher standard of the City of Lewes. Action needs to take place now, stop this kind of
development now. Fishers Cove needs to be denied due to its unsafe plan for all. Develop with
a good plan, with everyone in mind.
Lori Swift
112 Rodney Ave
Lewes DE 19958
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noreply@civicplus.com
Janelle Cornwell
Online Form Submittal: Fishers Cove Public Comments - Return Plan
Tuesday, July 27, 2021 11:18:43 AM

If you are having problems viewing this HTML email, click to view a Text version.
Fishers Cove Public Comments - Return Plan
Please share your comments
regarding the Major
Subdivision Fishers Cove
regarding the return items from
Mayor and City Council.
Please include your name,
address and email. *

* indicates required fields.

View any uploaded files by signing in and then proceeding to the link below:
http://www.ci.lewes.de.us/Admin/FormHistory.aspx?SID=59
The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : Dear Planning Commission, After listening to
the public hearing presentation on Fisher's Cove, it struck me that we, the citizens of Lewes, need unbiased
information about the impact of building on the floodplain, cutting down trees, and rerouting overflow water. I do
not think that we can trust the engineers hired and working for the developers to give us completely unbiased
assessments. I think the city should seek out their own assessment and also hear from the scientists that work on
this. Perrin Smtih 222 Marina Dr. Lewes, perrinsmith@yahoo.com
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To:

The Members of the Lewes Planning Commission and Mayor and City Council of Lewes

From: Kim Ayvazian, 312 Pilottown Road, Lewes, DE 19958
Re:

Proposed Fisher’s Cove Subdivision

Date: July 26, 2021
Pending before the Lewes Planning Commission and the Mayor and City Council of the City of
Lewes is the proposed Fisher’s Cove Subdivision of 18 homes to be built on 11 acres of land
adjacent to Rodney Avenue. The Planning Commission previously had recommended that
preliminary consent be denied, but the City remanded the proposal for further review. A public
hearing was held by the Planning Commission on July 13, 2021, during which numerous Lewes
residents spoke in opposition to the developers’ proposal. I would like to join their voices in
decrying this inappropriate proposal.
It is imperative that the proposed subdivision be evaluated in light of the City’s Core Values as
well as the City’s subdivision regulations. The relevant core values to be considered are:
Core Value (1): Lewes has a special and historic relationship with the sea;
Core Value (3): Lewes values its human town scale and sense of face to face intimacy
that is characteristic of its quality of life; and
Core Value (5): Lewes recognizes and maintains its internal communities.
Lewes’ relationship with the sea has become more fraught in recent decades. Flooding is an
increased problem along Lewes Beach, the canal, and in the marshes and tidal creeks
surrounding the City. Salt water intrusion is evident from the dead trees visible along Canary
Creek. Sea level rise and the concomitant rise in the groundwater table pose an existential
threat to the City of Lewes. Although the City and Planning Commission are tasked with
evaluating proposals for new developments within its municipal boundaries, recent
developments approved by the City (and also others approved by Sussex County) have been
and are being erected in areas that previously would have never been considered suitable for
buildings, i.e., in the floodplains and marshes along waterways. Trees have been cut down,
countless loads of fill have been trucked in and dumped adjacent to waters subject to flooding,
and marshes have been reconfigured with dry and wet retention ponds to allow new houses to
be built. None of these activities will stop the sea level from rising and inundating these areas
in the near future.
The heart of Lewes is the Historic District with its grid-like pattern of streets and closely-spaced
houses. This is where pedestrian activity is highest and “face to face intimacy” is more likely to

occur on a year-round basis. As the City has expanded, however, a more suburban pattern of
growth has predominated. Nevertheless, the human scale and sense of intimacy has been
maintained in a few of the older suburban neighborhoods, such as Harborview Road, Hoornkill
Avenue, and Rodney Avenue. Now these communities are at risk of being destroyed, not only
from sea level rise in the foreseeable future, but more immediately from inappropriate
development in the present.
The proposed Fisher’s Cove Subdivision consists of an upside-down L-shaped parcel of 11 acres
of unimproved land. Most of this parcel lies behind the houses on the north-west side of
Rodney Avenue. The remainder lies along the south- western edge of Rodney Avenue, which is
a dead end street. A large portion of the parcel at the end of Rodney Avenue slopes downward
toward the marsh along Canary Creek, and the subdivision plan includes one dry and two wet
retentions ponds for stormwater drainage. Until recently, the 11 acres had been part of a
larger parcel improved by a historic house known as Fisher’s Paradise, the home of a
Revolutionary War hero, Major Henry Fisher. Located at 624 Pilottown Road, Fisher’s Paradise
has a driveway that previously provided direct access from Pilottown Road to the 11 acres that
are the subject of the subdivision proposal. After purchasing Fisher’s Paradise, however, the
developers obtained approval for a minor subdivision. The developers knowingly and
intentionally severed the 11 acres of unimproved land from the historic house with its street
frontage and driveway. Then the developers knowingly and intentionally landlocked their 11
acres of unimproved land by selling the historic house parcel to a third party.
The developers currently plan to use Rodney Avenue for ingress to and egress from the Fisher’s
Cove Subdivision. Although Rodney Avenue had been deeded to Lewes as a public street or
highway in 1947, over the ensuing decades its residents have made improvements to their
properties that encroach upon the City’s 50-foot right of way. Currently, the roadbed of
Rodney Avenue is only 18 feet wide. The developers propose to widen Rodney Avenue to 24
feet and to add nine-foot-wide swales for drainage on either side of the street. These
alterations, if permitted by the City, would completely destroy the character, charm, and
intimacy of one of Lewes’ oldest neighborhoods outside of the Historic District. The
developers’ proposals would, in effect, turn Rodney Avenue into a driveway for the future
residents of the Fisher’s Cove Subdivision, a driveway lined with ditches.
Not long ago, the City undertook a survey of Lewes Beach rights of way and found
encroachment into city-owned land on most streets between Roosevelt Inlet and Savannah
Road. Although the City’s goal was to increase parking and improve safety on Lewes Beach, the
Beach Parking Review Ad Hoc Committee’s recommended that the City’s Right of Way policy
should favor prospective application and only where practicable (emphasis added). Lewes
Beach is part of the Warner Land Grant and is administered for the public’s benefit. Despite

this mandate, the City took a restrained and measured approach to encroachments by private
property owners on Lewes Beach. In contrast, the developers of the proposed Fisher’s Cove
Subdivision seek to strip private property owners along Rodney Avenue of their trees, shrubs,
flowers and fences, driveways, parking places, geothermal wells and other encroachments.
These long-standing encroachments have created one of the most beautiful neighborhoods in
the City of Lewes. Removing these encroachments would benefit no one in the City except the
developers of the proposed Fisher’s Cove Subdivision.
Presumably there are prospective buyers who would not mind owning a house in close
proximity to retention ponds and swales. These buyers, however, would have choices – they
could buy in the proposed Fisher’s Cove Subdivision or they could look elsewhere to buy. The
developers are not offering the property owners along Rodney Avenue a similar choice. If they
prefer not to live in close proximity to swales and heavier vehicular traffic, then they must sell
their homes - most likely at a loss - and leave the neighborhood. Either way, it would be a loselose proposition for the property owners on Rodney Avenue. Should the City approve the
proposed subdivision in its current configuration, the City would not only destroy the Rodney
Avenue neighborhood, it would also effectively abrogate its own Core Values (3) and (5).
The developers have other options available to them. A nearby parcel – 626 Pilottown Road –
abuts the developers’ land at the rear of 624 Pilottown Road. 626 Pilottown Road is improved
by a small house and garage and has been vacant for several years. This parcel is for sale and,
if it were purchased by the developers, it could provide direct access to their 11-acre parcel
from Pilottown Road. The developers could also look into obtaining access to their landlocked
parcel through the former Lewes Dairy property or the University of Delaware’s property. Any
of these options would be preferable to destroying an existing neighborhood. Accordingly, I
beseech the Lewes Planning Commission to recommend denial of the developers’ request for
preliminary approval of the proposed Fisher’s Cove Subdivision, and the City to affirm that
recommendation.
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The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : Good evening. I am JoEllen Jordan and I live at
123 Rodney Avenue. This evening I am speaking not as a single property owner on Rodney Avenue, but as one of
the spoke persons for nearly all the homeowners on the block.
On behalf of the Rodney Avenue community, I wish to extend my appreciation to each and every one of the
Commissioners for all you do for the city and citizens of Lewes. WE appreciate the opportunity you have provided
to share our observations and concerns with you. My comments will be specifically directed to the applicant’s
Stormwater Management Plan and use of fill on the site.
While I appreciate the fact that the Conservation District has approved the Plan, the City of Lewes fortunately
requires a more stringent responsibility on the part of the Developer. The proposed Homeowner’s Association will
later bear full responsibility for the proposed Stormwater System. The City of Lewes Code specifically addresses
the impact of development in the floodplain:
The purpose of Article IX Environmental Protection Regulations, 197-73 Floodplains Article A2 exists “to
promote the public health, safety and general welfare…” to protect human life, health and welfare; and it states in
“d”, “k”, and “l” the irreversible actions and construction activities that concern us as adjacent property owners,
and in fact I believe many other residents throughout the city of Lewes:
(d) Maintain natural drainage;
(k) Provide that the flood storage and conveyance functions of the floodplain are maintained;
(l) Minimize the impact of development on the natural and beneficial functions of the flood plain;
The construction of over 500 feet of retaining wall against the natural wetlands to the natural floodplain, while
necessary to construct the proposed ponds to solve the runoff from the proposed site itself, seems counter to the
intent of “d”, “k” and “l” above.
Part “j” of this Section of the Code states the purpose of its inclusion is:
(j) Reinforce that, those who build in and occupy special flood hazard areas should assume responsibility for their
actions;
The fact that the proposed future Homeowners Association of these 18 homes will bear the responsibility to
maintain these facilities is deeply concerning, given that its long-term performance could impact the flooding of
adjacent properties. The maintenance of not one, but two wet ponds, and an additional third dry pond will have
considerable ongoing, long term expense. The most recent, May 24th set of The Stormwater Management Plans,

(Sheet 11 ~ Wet Pond Maintenance Criteria) provides the maintenance requirements; these lengthy Operations and
Management instructions exist for a reason. The EPA’s Storm water Wet Pond and Wetland Management
Guidebook states that “Maintenance is necessary for a stormwater pond or wetlands to operate as designed on a
long-term basis. The pollutant removal, channel protection, and flood control capabilities of ponds and wetlands
will decrease if:
Sediment accumulates reducing the storage volume
Debris blocks the outlet structure
Pipes or the riser are damaged
Invasive plants take over and out-compete the planted vegetation
Slope stabilizing vegetation is lost or;
The structural integrity of the embankment, weir, or riser is compromised.”1
Will the proposed stormwater management system be adequately maintained by the proposed HOA? We trust that
the LPC or MCC will endeavor to ensure that the Developer and HOA, if approved, will provide robust funding to
safeguard maintenance and its oversight.
I hope this portrays to you why we, the residents and property owners on Rodney Avenue and Hoornkill have great
concern about these issues that have long term impacts. Thank you.
JoEllen Jordan
jjordan12@verizon.net
123 Rodney Avenue
Lewes, DE 19958
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Rick Spitzborg Testimony
Fishers Cove Public Hearing 7/13/21
Good evening and thank you for the opportunity to speak tonight. I am Richard
Spitzborg. I live at 122 Rodney Avenue. My comments are specifically directed to
the proposed changes to Rodney Avenue.
At the November 14, 2019 meeting this Commission voted 8 to 1 to recommend
that Mayor and City Council reject the application for preliminary consent. One of
the reasons, cited in the minutes, was: "Rodney Avenue is a public road and
widening this road will impact property values of the 16 homes located on it by
greatly reducing the house setbacks, reducing off-street parking and increasing
traffic". The minutes reference sec 170-19-E (13) of the City code.
The rationale for the vote was further substantiated by the Commission when it
wrote "the proposal to provide access to 18 new homes via a single access
residential street appears inconsistent with adopted policies and ordinance
provisions 170-27".
The inconsistencies you noted twenty months ago are not remedied in the revised
application. The revised application continues to show a lack of compliance with
City code. The revised application is still defiant of the Core Values of the City of
Lewes.
This application adversely impacts Rodney homeowners in 2 ways: (1) by
widening the roadway from 18 to 24 feet; (2) by imposing an unnecessary and
unwelcome storm water management plan on Rodney that would claw back an
additional 18 feet in the right of way.
On the widening the roadway, I refer to the minutes of the April 13, 2020 Mayor
and City Council meeting which contain two quotes from the discussion and vote
on the remand: (1) “the City needs to see how minimal the changes could be to
Rodney Avenue” and (2) “it is important to see whether the current paved area
can be improved but not widened".
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The City engineer has provided a response to Council in the report which
identifies alternatives to bring Rodney up to code, one of which is: “replace at
existing width with current pavement spec”. That would retain the current 18
foot roadway.
Regarding storm water management on Rodney, the plan shows 9 foot drainage
swales on both sides of the roadway. These swales are not part of the Fishers
Cove storm water management system. They are an external system intended to
capture and move rain water off Rodney. The applicant would have you believe
that this is a gift to Rodney homeowners, providing a benefit to us by managing
our storm water. But we do not have a storm water management problem. Such
a problem would only occur as a consequence of widening Rodney Avenue
because that would increase the impervious surface in the right-of-way by 40%
and destroy the hedges, ground covers and trees which absorb rainwater. Simply
stated, retaining the current width of Rodney negates any need for swales.
If this proposal was adopted it would reduce the distance from our front property
lines to the line of disturbance by 75%, from 16 feet to 4 feet. It would deny the
residents of Rodney the enjoyment they have derived from their properties for
four generations. The proposal would subject Rodney Avenue homeowners to
restrictive use of the right of way that has not been imposed on other streets in
the City of Lewes. The applicant is asking the City to be arbitrary and selective in
applying right-of-way standards.
A discussion limited to engineering specs and code provisions dehumanizes the
impact of this proposal. The slides I am about to show demonstrate how harmful
the suggested widening of the street would be for me and my neighbors. The
crime scene tape you see illustrates where the expanded roadway and swales
would extend to.
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In summary, the fundamental reason why this Commission denied preliminary
consent in 2019 has not changed. Even if you conclude that the revised
application addresses other remands, the harm to Rodney Avenue remains.
The applicant’s proposal is contemptuous of your guidance. It is appalling to us
that the applicant is asking you to violate a Core Value of our city, namely that
"Lewes recognizes and maintains its internal communities".
The Rodney Avenue community asks that you sustain the decision made in
November of 2019 and again recommend that this application be denied.
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The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : Living on Hoornkill Ave, we are located directly
behind the last house on Rodney St. where they want to build Fishers Cove. We could be directly impacted by
serious flooding of future storms due to the developing of the Fisher Cove property. I also oppose the decimation
of this quaint Lewes street for the financial gain of some developer without respect for the peoples property by
taking 3 feet away from every neighbor and putting mosquito ditches in their front yards. Please reconsider and
stop this development.
Bev Harrington
10 Hoornkill Ave
bev@tikiadventures.com
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The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : To: Lewes Planning Commission, Mayor and
City Council
From: Chris Beakey, 318 Market Street, Lewes, DE 19958 chrisbeakey@verizon.net
Re: Please deny Fisher’s Cove
As one of the many who have followed the “debate” about the dangerous development represented by the
proposed Fisher’s Cove project, I ask Lewes decision-makers to deny the project for many reasons including the
following:
• The developers’ plan is in direct conflict with Governor’s Executive Order 41, which correctly refers to the
dangers of flooding, storm surges and other public dangers from the loss of wetlands, and discourages construction
near areas vulnerable to these dangers. And despite debate over the Sussex Conservation District analysis of the
developer’s proposed storm water management system, the developer hasn’t adequately explained the impact of
several retention walls that will prevent the existing floodplain from absorbing water during storm surges, thereby
forcing more water to the properties of existing homeowners.
• The developers’ plan for this project was rejected by the Lewes Planning Commission (LPC), but the developers
were given an opportunity by the Mayor and City Council to provide more information demonstrating how they
would address the many reasons why the LPC rejected their proposal.
• The developers did not come close to adequately addressing any of the reasons the LPC rejected the proposal.
• As noted in many discussions, the developers’ plan still doesn’t comply with the zoning ordinances for the City
of Lewes or with its comprehensive plan, and the developers’ engineering reports regarding environmental damage
from the project are flawed and lacking in adequate explanation.
All of these current conditions come at the heels of public meetings where the residents of Rodney and Hoornkill
Avenues presented clear, indisputable scientific evidence that this development will cause flooding around their
homes, thereby imperiling their property values and qualify of life. The developers had a very weak rebuttal, and
simply ignored that evidence. Meanwhile, taxpayers who don’t even live in the neighborhood will probably be
forced to deal with the damage from this development in the coming years.

The bottom line is this: homeowners on Rodney and Hoornkill Avenues have been paying their taxes and taking
care of their properties, many for decades, as part of an established Lewes neighborhood. The developers have
purchased land that isn’t suitable for development and are proposing a radical transformation that will endanger
the value of these homes and the homeowners’ long-term financial security.
The only responsible choice is clear. Don’t sell out existing Lewes homeowners and taxpayers in favor of a
scheme that will endanger the environment simply to make money for a handful of people connected to the
developers.
Sincerely,
Chris Beakey
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The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : Where does this crazy building frenzy stop? I
can’t imagine that there is real thinking in the Fishers cove development.
How can they wreck the beautiful Rodney neighborhood. How can we on Hoornkill and Rodney trust our elected
officials to take care of our sweet, beautiful town. I protest!
Carole Ash
1 Hoornkill Ave
Carole.ash18@gmail.com
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Please share your comments
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address and email. *
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View any uploaded files by signing in and then proceeding to the link below:
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The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : Please deny the preliminary app for Fisher's
Cove. As a 13 year Pilottown village resident, I believe this density will negatively impact our marsh, one of the
nature filled gems & gateway entrances to our fine city. Stormwater maintenance is costly and the city might get
stuck with fees the developer has not forecasted. Rising sealevels make it imperative that we protect our existing
residents from additional flooding and a safe exit should hurricanes make an evacuation necessary. Thank you for
protecting our marshlands and those who's life quality depend on your careful concern for their welfare. Deny
Fisher Cove PLEASE!
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July 22, 2021
We are the owners of 234 Shipcarpenter Street in Lewes, Delaware. We are writing to ask the Lewes
Planning Commission to recommend that the Mayor and City Council deny the recently submitted
preliminary application for The Fishers Cove Development.
We are appalled that the developer is proposing the use of Rodney Avenue as the entrance to the Fishers
Cove Development which will have a very negative impact to the homeowners on Rodney Avenue who
will have 3+ feet taken from the front yards and have swales (basically ditches) put in the front of their
homes for the flooding that will certainly be increased if this development moves forward in its current
plan.
We are also concerned that the developer will make their money and turn over responsibility for the
maintenance of the storm-water management system to the HOA it will create. When, and we do mean
“when” the flooding begins, the developer with the deeper pockets is gone, and the HOA with limited
funds is left to maintain the maintenance of a rather complicated storm water system. At the very least,
the developer should be required to fund an account to cover repairs, maintenance, and possible failure of
this system for 30 years.
Not sure what the Sussex Conservation District was reviewing when it approved the developer’s proposed
storm water management system. We all know that the property being developed floods often, as we have
seen it with our own eyes. Now the developer will add much more impervious covering to this area,
which will guarantee that the flooding will continue, but will now also flood into neighboring streets and
communities. And where will the water go after it breaches the proposed ponds? At an earlier hearing, I
believe that the developer proposed sending the overflow water filled with nitrogen from lawn fertilizers
directly into the Lewes canal.
We believe in the science that there are rising sea levels, and the continued unmitigated building both in
the flood plain and close proximity to the wetlands and marshes, poses an even bigger risk of harm to
neighboring communities. We continue to hear the argument of “property rights,” but doesn’t that concept
extend to the owners in the older communities near this proposed development, and the rest of us in
Lewes?
If the City of Lewes continues to allow this type of development, there will be great harm to us all.
We urge you to deny this preliminary application.
Sincerely—Helaine Harris and Jody Tavss, 234 Shipcarpenter Street, Lewes, DE 19958

Good evening,
I am Janice Pinto. I live at 112 Rodney Avenue and speak representing neighbors on
Rodney, as well as Hoornkill and Pilottown Rd.
We need to rise up, take a stand and protect the city. The Fisher Cove Development is not a
by right development. This is a very vulnerable, environmentally sensitive area at the
southern end of the Canary Creek Basin. Directly above us is the Harbor point development
on 11 feet of fill.
The city is being asked to RETRIEVE ITS ROW(Right of Way) with no benefit to
the city, not the citizens of Rodney, only the developers…Schell, Healy and Tice
for the multi-million-dollar properties.
If this can happen on Rodney, it can happen anywhere in Lewes
Look around the city, on both sides of the Savannah bridge, and see where it could
happen next. And if it only happens on Rodney then it is Selective Enforcement.
Two properties on Rodney at 112 and 123, have permits from DNREC to
have geothermal wells dug in the ROW. Who will be responsible for that
loss?
Who will maintain the flow of stormwater in the nine ft swales on both sides of Rodney
ave.? The city of Lewes, residents of Rodney, the HOA?

From the Washington Post 7/2/21
Climate change could cost condo boards billions. They aren’t ready
for it.
The Surfside, Fla., building collapse is just one example of a
bigger looming problem
“ We can expect an HOA to handle garbage collection, get the leaves and snow removed
from private streets, and broadly live up to its responsibilities to residents. But when
private communities took off in the 1960s, we didn’t even know what climate change
was. We cannot realistically expect condo boards and HOAs to prevent damage from sea
level rise, more-frequent severe storms, and other major changes in the environment.”
There is the also issue of Watering up-the rising of the water table due to
the removal of trees. This increases the vulnerability of flooding.
70% of the trees on FC alone will be removed by this plan. In the FC landscape plan,
replacement by 5 ft crape myrtle does not replace the significance of standing old trees.
Thomas E. (Tom) McKenna
Hydrogeologist states

Delaware Geological Survey
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a rise of 7 to 52 cm rise in the water table (3 to 21 inches). Will occur as a
result of removing 70% of the trees.

On Rodney alone our WATERING UP would be dramatic
with the loss of:
Mature Southern Magnolia granda flora 35 ft tall. 11.6 in girth.
1 40 ft Dawn Redwood
3 30 ft River Birch.
1 20 ft very slow growing ever blood Japanese Maple
2 20 ft crape myrtle
Sustainable Development involves RE FORESTATION OF THE FLOODPLAIN
Irresponsible Development involves DE FORESTATION OF THE FLOODPLAIN

We need the flood plain intact to do what it was designed to do. Floodplains allow
wetland migration, provide a place for storm surge, and clean up storm water before it enters
wetlands, and ultimately Canary Creek and Roosevelt Inlet. The cumulative effects from
construction in the flood plain will negatively impact surrounding homes and waters. The
proposed development will destroy the current floodplain and its beneficial effects.

In the developers power point, the listing of properties with no flooding reported when

they were selling their homes is, I imagine, to counter the ones with flooding. Ask people at
the end of Hoornkill, about flooding, come to my house at 112 Rodney whose floor pushed
up during super storm Sandy due to hydrostatic pressure causing a near catastrophe. It was
a costly proposition.

A question for the developer:

Will you reveal to the buyer that their house is in the flood plain?
Will you show the topographical map that shows the threat of flooding from storm
surge filling the Great Marsh and Lagoon?
Will you interview my long time Rodney neighbor who witnessed refrigerators and
roof tops flowing up the field behind our houses where the canal had breached and during
the storm of ’62…I think not.
to We've decide
The Sussex Conservation District does not include the current science risks of not
only climate change, sea level rise, but also increased downpours.
It is not enough to wave that approval…it is not the end all and be all.

2

ABOUT AECOM
•
•
•
•
•
•

Why are the only two charts posted on the city website? Even though they are difficult to read
they appear to continue to show the potential for increased flooding of neighboring properties.
Where is the final report?
The retaining walls around the wetlands will prevent storm surge from entering the flood plain.
Where is the water going?
What did the updated Fishers Cove AECOM model data say about Hoornkill flooding?
The original AECOM study was concerned about timing of stormwater discharge and the
cumulative effect. In the updated proposal, retention wall weirs will release water automatically
and continually once the water reaches a certain level in the wet ponds.
We ask for more transparency and information.

This proposal, according to the science, will place the health, safety and welfare
of many of the residents of the City of Lewes at much greater risk--it threatens
our lives, our families, and of course, our property values.
it is a violation of THE PRINCIPLE…DO NO HARM.
It cannot be approved.
Thank you

3
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Fishers Cove is the current test for Lewes to decide whether to remain true to its tradition of
making the right decision at the decisive moment to validate ‘community values’ over
‘commercial excess.’
I’ve been in Lewes well over a decade, a week-end warrior from DC (for the last 14 months,
with Covid, my family has lived here full time). Right from the get go, I understood the
uniqueness of this place and, being a journalist, ended up writing a book about its unique
qualities, Living Lewes: An Insider’s Guide. So when I cite local history, I know a little bit of what
I’m talking about.
Fishers Grove is as symbolically important as it gets.
Recent arrivals may not believe this, but Cape Henlopen State Park and Canal Front Park were
both in developers’ sights, the fact that both now exist as priceless treasures is testimony to
grass-roots citizen mobilization that successfully resisted heavy-duty money interests. What is
now Cape Shores was slated to be an industrial port, off-loading oil and coal too heavy to ship
up the Delaware Bay; had it been built, Lewes Beach would now be devastated (it was rejected,
by one vote, in the City Council).
Will the citizenry and its elected representatives regard the latest challenge---now in the person
of global warming and rising seas and the desecration of wetlands---as the latest in a succession
of efforts to transform Lewes into simply another foot-note in what happens when the profit of
a few trumps the collective well-being of the commons.
I attended the Lewes Planning Commission open meeting this Tuesday (July 13) to consider
Fishers Cove. I wasn’t a partisan when I entered, more a curious observer. Then I heard the
presentations of both sides, the legalism and sleight-of-hand of the developers who want to
build 18 houses vs. the heart-felt sincerity of the Rodney Avenue residents whose property (to
say nothing of their lives) will be imperiled by the desecration of the wetlands at their back.
The more I heard, the more concerned I grew. I (and the Commission Chair) had expected the
room to be packed, there was a police officer on hand presumably to calm the anticipated
crowd. Instead, I believe I was the sole disinterested spectator. When I arrived, I had no
intention to speak but, both saddened and enraged by what I heard, I went to the microphone
when public comments were solicited.
My comments---at most I spoke for a minute---were spontaneous, unscripted, fired straight
from the hip. “It is incumbent on us to make our stand right here, right now, in response to
climate change. Knowing what we now know---the melting away of the poles, the first heat
dome in the history of North America pushing temperatures in the west into the 120’s,
starvation in central America due to climate-caused crop failures which is driving immigrants
across our border---how can anybody sane propose draining wetlands?”

The ‘Sixties Radical’ in me might say that what we have here is capitalism in its late-historical
phase run amok, mindlessly destroying the very factors responsible for its success (cf Collapse:
How Societies Choose to Fail or Succeed, Jared Diamond’s epic study of how great civilizations
inevitably devour their own seed corn). But save this for another day.
Let’s give the developers and the folks they envision buying their houses every benefit of the
doubt. Let’s trust their intentions and accept their faith in the science of retaining walls. Let’s
even accept ‘property’ as an inviolable American right.
But’s let’s also rise to the moral and existential challenge of our times. If we act collectively, we
have a shot at avoiding mass extinction (which may even include our own species). Refusing to
revise our individualistic attitudes and laws and way of life insures natural catastrophe at a
scale we can’t even imagine.
Fishers Cove is a marker in the sand. Lewes can’t afford it for untold reasons.
City Fathers, be true to your heritage.

From:
To:
Subject:
Date:

noreply@civicplus.com
Janelle Cornwell
Online Form Submittal: Fishers Cove Public Comments - Return Plan
Thursday, July 15, 2021 8:08:16 AM

If you are having problems viewing this HTML email, click to view a Text version.
Fishers Cove Public Comments - Return Plan
Please share your comments
regarding the Major
Subdivision Fishers Cove
regarding the return items from
Mayor and City Council.
Please include your name,
address and email. *

* indicates required fields.

View any uploaded files by signing in and then proceeding to the link below:
http://ci.lewes.de.us/Admin/FormHistory.aspx?SID=52
The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : I watched the public hearing on the Fisher Cove
subdivision and was dismayed by what I saw: unprofessional behavior by the developer’s legal team, alternately
insulting the homeowners and whining about time limits. The real issue is whether the development makes sense
in light of current environmental concerns and the impacts of climate change on Lewes. The focus should not be
on the minor legalistic details the developers emphasized, but on the bigger issue of how Lewes can meet the
serious challenges faced in a time of rapid unplanned growth in and around Lewes. Another remarkable aspect of
the hearing, pointed out by some in the audience, is that despite having many highly qualified environmental
scientists in the area – particularly at the University of Delaware in Lewes – there seems to be little effort to
incorporate our current understanding of the impacts of climate change on our environment into actual regulatory
decisions. Finally, it seems likely that this project will lead to serious degradation of the quality of life in Lewes,
for the town in general as well as Rodney residents, and will saddle the HOA with a huge financial liability. The
only winners here are the developer and their legal team. In the interests of all Lewes residents, I urge the city to
deny this disaster-in-the-making and focus on the interests of all the citizens of Lewes. Thank you for listening.
Patrick Gaffney, Ph.D.
Professor Emeritus
University of Delaware
School of Marine Science and Policy
Lewes, DE 19958

Additional Information:
Form submitted on: 7/15/2021 8:08:15 AM
Submitted from IP Address: 73.213.41.147
Referrer Page: No Referrer - Direct Link
Form Address: http://ci.lewes.de.us/Forms.aspx?FID=77
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To:
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Date:

noreply@civicplus.com
Janelle Cornwell
Online Form Submittal: Fishers Cove Public Comments - Return Plan
Tuesday, July 13, 2021 12:06:40 PM

If you are having problems viewing this HTML email, click to view a Text version.
Fishers Cove Public Comments - Return Plan
Please share your comments
regarding the Major
Subdivision Fishers Cove
regarding the return items from
Mayor and City Council.
Please include your name,
address and email. *

* indicates required fields.

View any uploaded files by signing in and then proceeding to the link below:
http://ci.lewes.de.us/Admin/FormHistory.aspx?SID=50
The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : Dear Chairman McKay and Members of the
Lewes Planning Commission,
I have extreme concern regarding Fishers Cove, a proposed development that would create 18 residential lots
behind the historic Fisher Paradise home at 624 Pilottown Road with the proposed entrance located on Rodney
Avenue.
First, I need to test my understanding of this project to date. There has been great public concern right from the
beginning when a developer purchased the land. To all appearances this is a particularly difficult parcel of land to
develop given the fact that it contains wetlands which have functioned as a sponge and protection against more
serious flooding for the adjacent community on Rodney Ave and the downstream recipients of runoff on Hoornkill
Avenue.
This project has had several starts and stops. Fast forward to now. The Developer was remanded on April 14th,
2020 to come up with approaches to using this basically unusable land. A major problem to be solved is the lack of
a natural point of egress for the proposed Development. The requirement in the remand letter that I am particularly
concerned about is; “Detail should be provided regarding what improvements should be made to Rodney Avenue
if it is to serve as access to the to the development.”
So, what has the developer proposed? Well, that is a little difficult to figure out because everything they have
written is a masterpiece of many words with little actual detail and hand scribbles all over their schematics. I
certainly hope someone has printed these all out and read whatever they say. Here is what seems clear: the
developer is fixated on Rodney Avenue even though there is the possibility of using another entrance from
Pilottown Road.
The proposed approach is to widen Rodney. This is to be done by having the city take back the right-of-ways that
have been used by the citizens of Rodney for decades for driveways, plantings, etc. along both sides of the street.
To further the mutilation of this lovely neighborhood, swales (measuring 9 feet) will be installed along both sides
of the street. These swales are meant to receive the water-runoff which will reach them through some sort of RubeGoldberg like funneling of the water. If this is done, practically all the houses on Rodney will have front steps
curbside to the swales and the road.
And finally, the developer proposes planting some plug-ugly green trees that grow high very quickly in back of the
homes on Rodney Avenue that abut Fishers Cove, thereby creating a living barricade between Rodney's back yards
and Fishers Cove. (Mind you this after they have cleared 70% of the forested area). So now those Rodney
residents have backyards hemmed in by new large trees blocking breezes and sunshine. Like their neighbors on the
other side of Rodney Avenue they too are without driveways, their gardens are gone, and they are forced to see
and smell swales full of dirty water and who knows what else. Meanwhile, Hoornkill Avenue, which already

floods during regular rainfalls and in a few cases resembles lake front property during a storm, will be impacted by
several retention walls onsite in Fisher’s Cove that will prevent the wetlands from absorbing water-especially
storm surge Hoornkill Avenue will likely be the unwilling host to all of that runoff.
What is going on here? This is NOT improvement of Rodney Avenue. This is willful and hateful dismantling of
two lovely quiet communities that have existed peacefully for decades. I am willing to bet that residents on both
Rodney and Hoornkill Avenues look after each other, pay their taxes, give tirelessly and freely to multiple nonprofit activities, volunteer tirelessly, and YES when they see something happening that is unfair, unnecessary,
mindless and destructive they STAND UP AND FIGHT FOR THEIR RIGHTS. And well they should.
We all need to recognize that Fishers Cove has morphed into something much larger and deeper than a greedy
developer looking for the last dollar. This is now a morality and ethical stand-off. From the developer’s side, there
is no fair play, no compromise, no legitimization of obvious environmental issues that will absolutely destroy
communities. It all boils down to outdated codes, if it doesn’t say it specifically in the codes we are allowed to do
it, and get out of our way. And if you do try to “do the right thing” we will sue. No such thing as fair winning and
losing. All gamesmanship, word parsing, and mind numbing, endless lawyer presentations meant only to beat the
citizens down. All of Lewes, and many other communities are watching us on this. The fight is actually one of
fairness and supporting communities. Make no mistake about it; standing on principle and what is right for the
citizenry takes real courage and acceptance of the possibility of losing. But we are on a threshold here and not
taking a stand at this point in time is simply unacceptable.
So, my question to the Lewes Planning Commission and the Mayor and City Council is, "Will you stand up and
say no to this clear threat to our community?” Because if you don’t, woe be to us and our charming town because
no street, no community, no green space will be protected from the march-of-the developers and their lawyers.
Sincerely,
Marty D’Erasmo
18 Shipcarpenter Square
Lewes, DE 19958
240-731-9749
cc: Mayor and City Council
Cape Gazette

Additional Information:
Form submitted on: 7/13/2021 12:06:38 PM
Submitted from IP Address: 73.129.127.32
Referrer Page: No Referrer - Direct Link
Form Address: http://ci.lewes.de.us/Forms.aspx?FID=77
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Subject:
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noreply@civicplus.com
Janelle Cornwell
Online Form Submittal: Fishers Cove Public Comments - Return Plan
Tuesday, July 13, 2021 12:06:46 AM

If you are having problems viewing this HTML email, click to view a Text version.
Fishers Cove Public Comments - Return Plan
Please share your comments
regarding the Major
Subdivision Fishers Cove
regarding the return items from
Mayor and City Council.
Please include your name,
address and email. *

* indicates required fields.

View any uploaded files by signing in and then proceeding to the link below:
http://ci.lewes.de.us/Admin/FormHistory.aspx?SID=48
The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. :
To: City of Lewes Planning Commission
July 12, 2021
Re; FISHERS COVE APPLICATION
I am writing to ask that the Lewes Planning Commission recommend to Mayor and City Council to deny the
Fishers Cove preliminary application. There is no guarantee that when a buyer purchases a property for
development that profit is guaranteed. In this case the owners took a big risk on building in a risk averse
floodplain/wetlands where neighbors are already experiencing storm damage.
We know that the impacts of this development are likely to cause increased flooding on neighboring properties
over time given its proximity to Canary Creek and Roosevelt Inlet and documented known storm damage to
nearby homes.
During storm surges with high tides and full moon the water from the Delaware Bay backs up in Canary Creek and
cannot be readily released back to the bay. This causes extended periods of flooding that the storm water system
will not be able to handle as sea level rises. Sea level rise has not been taken into account in the plans submitted.
Sea level is rising in Delaware faster than most other states and is a major cause of concern here.
Storm water systems that were promised not to fail in aging communities throughout New Castle County and
throughout the country have failed leaving Homeowner Associations to foot the bill.
This system in Fishers Cove will be costly to maintain given its location and proximity to known flooding in the
Great Marsh. This known liability should not become a burden to Lewes taxpayers.
The developer must accept responsibility for future costs. Even if it is built to perform to todays standards, we all
know that standards will change as sea levels rise and costs will be passed on to homeowners. There is no
guarantee that they will be able to provide the necessary stormwater needed as flooding increases and
infrastructure ages. Given that we now know the risks of future flooding, the City of Lewes will surely be held
accountable should the neighboring homes flood.
The City of Lewes cannot afford the cost of buying up flooded homes. I experienced this first hand in New Castle
County. There the County had to buy up homes and used money that had been set aside to purchase open space
since they had no other funds available. Wouldn't it be better to either reject this application and retain the
floodplain as open space so that it can continue to provide its beneficial effects?

Finally, I would like to bring to your attention that the Great Marsh wetlands are of both national and international
significance. (I will send you the name of the International Designation they have received). They are necessary
not only to reduce flooding, but also to provide habitat for wildlife and nurseries for fish. Every time we wipe out a
wetland the fishing industry is impacted, tourism is impacted, Lewes quality of life takes another hit. No
floodplains, no fish, no wildlife, no birds.
The City of Lewes has much at stake here. The residents of Rodney St had the courage and determination to raise
enough funds to hire an attorney and defend their homes. They have produced very credible information, that
would not have been available otherwise, and have raised the bar for development within the City of Lewes. Let's
not squander their efforts. The City of Lewes will either pay now or pay later.
Gail Van Gilder
516 East Cape Shores Drive
Lewes, DE 19958
302 540 2433

Additional Information:
Form submitted on: 7/13/2021 12:06:43 AM
Submitted from IP Address: 73.129.124.13
Referrer Page: No Referrer - Direct Link
Form Address: http://ci.lewes.de.us/Forms.aspx?FID=77
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Subject:
Date:

Janine Heffley
Janelle Cornwell
FW: Online Form Submittal: Question / Concern Submission Form
Monday, July 12, 2021 6:29:46 PM

See below.

Janine Heffley
City Clerk
City of Lewes
P. O. Box 227
114 E. 3rd Street
Lewes, Delaware 19958
Direct Dial: 302.645.7777
Fax: 302.645.6406
Website: www.ci.lewes.de.us

   The First Town in the First State

From: noreply@civicplus.com <noreply@civicplus.com>
Sent: Monday, July 12, 2021 6:28 PM
To: Janine Heffley <jheffley@ci.lewes.de.us>
Subject: Online Form Submittal: Question / Concern Submission Form

Question / Concern Submission Form
First Name

Marcia

Last Name

Noa

Phone

4844316566

Email

marciamnoa@gmail.com

Address

241 Marina Drive

Address 2

Field not completed.

City

Lewes

State

DE

Zip Code

19958

Questions / Comments

To Lewes Planning Commission: As citizens of Lewes, we are
writing to ask the Lewes Planning Commission to recommend
that the Mayor and City Council deny the preliminary application
for the Fishers Cove development. We are deeply concerned that
the Developer has failed to address the important issues raised
during the earlier LPC and MCC meetings. In particular, we
believe the environmental impact of this development has not
been sufficiently assessed, and the development poses a
number of significant risks to the stability of our natural
environment, as well as to the existing communities. We believe
the preliminary application should be denied until ALL critical
information has been provided to enable the MCC to make a
well-informed decision that takes the entire community into
consideration.

The City of Lewes
P. O. Box 227
Lewes, DE 19958
Phone: 302-645-7777
Fax: 302-645-6406

Email not displaying correctly? View it in your browser.

From:
To:
Subject:
Date:

mary louise Lauffer
Janelle Cornwell
Fwd: Fishers Cove
Monday, July 12, 2021 4:39:46 PM

Previous incorrect address..forwarded
Sent from my iPad
Begin forwarded message:
From: mary louise Lauffer <lauffermarylouise@gmail.com>
Date: July 12, 2021 at 3:16:02 PM EDT
To: jcornwall@ci.lewes.de.us
Subject: Fishers Cove


I am writing to express further concerns about the Fishers Cove development, and
hope that the Lewes Planning Commission recommends denial of its preliminary
application. As I have previously submitted my concerns about the proposed
Fishers Cove development, I will not restate those again. However, the latest plan
would have far worse ramifications to the quiet neighborhood that it might abut.
To solve some drainage/ flooding issues which have been ongoing for years in the
area, a culvert in front of existing homes on Rodney has been proposed, along
with widening the street for access to the development. Basically, neighbors
would have a “gut” or trench in front of their homes! A Mosquito - breeder, as we
all know there is often standing water in these so called drainage culverts. This
special neighborhood would lose its character, have ugly trenches with often
times nasty and unhealthy runoff in their front yards! Who can guarantee there
would be upkeep?
The developers sold off access to the property in question to Pilottown Rd, which
could have taken the construction traffic, but now would be coming through a
quiet neighborhood, with Rodney St. as the entrance. Unacceptable! Quality of
life should not be ruined for the financial gain of others !
I am a frequent visitor to this neighborhood, and love the ambiance of this area!
I live close by, across Canary Creek , and watched as a steady stream of dump
trucks brought fill to Harbor Point. Is that why we’ve had worse flooding this past
year? Will the same happen with Fishers Cove? Are they also going to set their
houses upon pads of fill? They say not, but marshy land needs to be fortified…
My neighborhood will certainly see the negative effects of this project , with its
bulkheads, taking away the ability of the Marsh to absorb water.
Please do not sacrifice a lovely neighborhood and the important marsh ecosystem
to allow this development to go forward
Sincerely
Mary Louise Lauffer
9 Schaffer Ln, Lewes DE 19958
302-567-7555
Sent from my iPhone

From:
To:
Subject:
Date:

Janine Heffley
Janelle Cornwell
FW: Online Form Submittal: Question / Concern Submission Form
Monday, July 12, 2021 10:11:47 AM

See below

Janine Heffley
City Clerk
City of Lewes
P. O. Box 227
114 E. 3rd Street
Lewes, Delaware 19958
Phone: 302.645.7777, ext. 108
Fax: 302.645.6406
jheffley@ci.lewes.de.us
Website: www.ci.lewes.de.us

   The First Town in the First State

From: noreply@civicplus.com <noreply@civicplus.com>
Sent: Monday, July 12, 2021 10:10 AM
To: Janine Heffley <jheffley@ci.lewes.de.us>
Subject: Online Form Submittal: Question / Concern Submission Form

Question / Concern Submission Form
First Name

Ruth Ann

Last Name

Mattingly

Phone

302-383-6900

Email

ramattinglyphd@mac.com

Address

109 Ocean View Blvd

Address 2

Field not completed.

City

Lewes

State

DE

Zip Code

19958

Questions / Comments

I write to ask the Lewes Planning Commission to recommend
that theMayor and City Council deny the preliminary application
for the Fishers Cove Development.
I am concerned about disrupting the floodplain and wetlands and
the impact on the entire
city of Lewes.

The City of Lewes
P. O. Box 227
Lewes, DE 19958
Phone: 302-645-7777
Fax: 302-645-6406

Email not displaying correctly? View it in your browser.

From:
To:
Subject:
Date:

acampanelli@insightde.com
Janelle Cornwell
Flooding Pictures from Hoornkill Ave (February 2021)
Monday, July 12, 2021 9:59:59 AM

Good morning Janelle,
In light of the upcoming public hearing, I wanted to send you a handful of pictures collected
from two flooding events that occurred since the Fishers Cove application for Preliminary
Approval was rejected by the Planning Commission. This first e-mail contains pictures from a
storm in February 2021. I will send you a second email containing pictures from a storm
event in October 2020. These were not the only flooding events over the past year, but they
are flooding events we were able to document. In both of these instances, the flooding
conditions did not dissipate within 48 hours. All of the pictures were taken from 16 Hoornkill
Ave, though they also capture flooding from the two neighboring properties.
My parents and I remain very concerned that the outfall for the stormwater (and dewatering
pumps) on the Fishers Cove site will be the Great Marsh behind my parents’ home. The area is
already very sensitive, and the updated AECOM maps continue to show increased flooding on
Hoornkill during major storm events. Obviously, we are concerned that any additional water
to an area that is already predisposed to significant flooding events will only exacerbate the
problem. While we will allow Mr. Rhodunda to speak on our behalf, we thought that it was
important to share these additional pictures with you.
Regards,
Andrew Campanelli

From:
To:
Subject:
Date:

Janine Heffley
Janelle Cornwell
FW: Online Form Submittal: Question / Concern Submission Form
Monday, July 12, 2021 8:31:08 AM

See below.

Janine Heffley
City Clerk
City of Lewes
P. O. Box 227
114 E. 3rd Street
Lewes, Delaware 19958
Phone: 302.645.7777, ext. 108
Fax: 302.645.6406
jheffley@ci.lewes.de.us
Website: www.ci.lewes.de.us

   The First Town in the First State

From: noreply@civicplus.com <noreply@civicplus.com>
Sent: Sunday, July 11, 2021 6:10 PM
To: Janine Heffley <jheffley@ci.lewes.de.us>
Subject: Online Form Submittal: Question / Concern Submission Form

Question / Concern Submission Form
First Name

Sima

Last Name

Bakalian

Phone

+13016484867

Email

a_bakalian@msn.com

Address

35861 Spinnaker Circle

Address 2

Field not completed.

City

Lewes

State

DE

Zip Code

19958

Questions / Comments

I am writing to ask the Lewes Planning Commission to
recommend that the Mayor and City Council deny the preliminary
application for the Fishers Cove Development. The entrance will
affect the internal communities around it, impact the storm water
management, and impact the retention walls onsite that will
prevent the floodplain from absorbing water.
Floodplainsallow wetland migration, provide a place from storm
surge, and clean up storm water before it enters wetlands.

The City of Lewes
P. O. Box 227
Lewes, DE 19958
Phone: 302-645-7777
Fax: 302-645-6406

Email not displaying correctly? View it in your browser.

From:
To:
Subject:
Date:

noreply@civicplus.com
Janelle Cornwell
Online Form Submittal: Fishers Cove Public Comments - Return Plan
Sunday, July 11, 2021 5:13:25 PM

If you are having problems viewing this HTML email, click to view a Text version.
Fishers Cove Public Comments - Return Plan
Please share your comments
regarding the Major
Subdivision Fishers Cove
regarding the return items from
Mayor and City Council.
Please include your name,
address and email. *

* indicates required fields.

View any uploaded files by signing in and then proceeding to the link below:
http://ci.lewes.de.us/Admin/FormHistory.aspx?SID=47
The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : July 11, 2021
Dear Chairman McKay and Members of the Lewes Planning Commission,
For the past few years, Lewes residents have communicated orally and in writing their concerns to you about the
proposed Fishers Cove Development. My purpose here, as a resident on Hoornkill Avenue in Lewes, is to express
a concern that may not be among those. That concern is about choice: the choice you are called upon to make and
choices made by the applicant.
Lewes residents are presented with a conundrum in this matter. Currently, our elected and appointed officials are
required to make decisions on this preliminary application based upon Lewes City Code and reviews by other
agencies that are devoid of consideration of environmental risks created by what we know today as climate
change.
The Sussex Conservation District did not include consideration of environmental risks, such as increased
downpours or sea-level rise, created by our changing climate. They, admittedly, did not base their findings on
current science.
A complete AECOM report, requested by the Mayor and City Council, seems to consist of two difficult to read
charts posted on the city website. They appear to still show the potential for increased flooding of neighboring and
surrounding area properties as was shown in earlier studies. Information about assumptions and scenarios that
were run through the models is missing, information that is necessary to decision-making.
Lewes history indicates that the Planning Commission adheres in its decision-making to the current Lewes City
Code even though that Code is woefully and, in this instance, critically outdated. As written, the current Lewes
City Code places us and our properties at risk. The City Code is oblivious to the climate and ecosystem changes
that are dramatically altering our world and the ways in which we go about our daily lives.
Choices also are evidenced in the disturbing decisions made by the applicant to submit plans that do not reflect
consideration of the risks climate and ecosystem changes hold for the proposed development, adjacent properties
and neighboring areas.

The short version of the conundrum the Lewes Planning Commission faces is that on the one hand you are
potentially restricted in your decision-making by an outdated City Code as well as AECOM and Sussex
Conservation District reviews that ignore impacts of climate change and transformations occurring in ecosystems.
Additionally, you have choices made by the applicant to ignore the same.
On the other hand; however, you, as the Lewes Planning Commission, have a civic and moral obligation to protect
the city of Lewes, its residents and their properties. To do otherwise, in my opinion, would be shamefully
dishonorable.
There are options from which you may choose and I recognize that your choice will not be easy to make because
of consequences...known and unknown. Having heard the many concerns held by the citizens of Lewes about the
proposed Fishers Cove Development, you now must make that choice. May I remind you that having heard all of
this, you can never say you did not know.
Sincerely,
Eunice Henderson
8 Hoornkill Avenue
Lewes, Delaware 19958
hendersonmack@gmail.com

Additional Information:
Form submitted on: 7/11/2021 5:13:24 PM
Submitted from IP Address: 73.129.120.147
Referrer Page: http://ci.lewes.de.us/284/Fishers-Cove-subdivision
Form Address: http://ci.lewes.de.us/Forms.aspx?FID=77

From:
To:
Subject:
Date:

Eunice Henderson
Drew McKay; Janelle Cornwell
Comments/Preliminary Application for Fishers Cove Development
Sunday, July 11, 2021 5:09:07 PM

July 11, 2021

Dear Chairman McKay and Members of the Lewes Planning Commission,
For the past few years, Lewes residents have communicated orally and in writing their
concerns to you about the proposed Fishers Cove Development. My purpose here, as a
resident on Hoornkill Avenue in Lewes, is to express a concern that may not be among
those.   That concern is about choice: the choice you are called upon to make and choices
made by the applicant.
Lewes residents are presented with a conundrum in this matter. Currently, our elected and
appointed officials are required to make decisions on this preliminary application based upon
Lewes City Code and reviews by other agencies that are devoid of consideration of
environmental risks created by what we know today as climate change.
The Sussex Conservation District did not include consideration of environmental risks, such as
increased downpours or sea-level rise, created by our changing climate. They, admittedly, did
not base their findings on current science.
A complete AECOM report, requested by the Mayor and City Council, seems to consist of
two difficult to read charts posted on the city website. They appear to still show the potential
for increased flooding of neighboring and surrounding area properties as was shown in earlier
studies. Information about assumptions and scenarios that were run through the models is
missing, information that is necessary to decision-making.
Lewes history indicates that the Planning Commission adheres in its decision-making to the
current Lewes City Code even though that Code is woefully and, in this instance, critically
outdated. As written, the current Lewes City Code places us and our properties at risk.   The
City Code is oblivious to the climate and ecosystem changes that are dramatically altering our
world and the ways in which we go about our daily lives.
Choices also are evidenced in the disturbing decisions made by the applicant to submit plans
that do not reflect consideration of the risks climate and ecosystem changes hold for the
proposed development, adjacent properties and neighboring areas.
The short version of the conundrum the Lewes Planning Commission faces is that on the one

hand you are potentially restricted in your decision-making by an outdated City Code as well
as AECOM and Sussex Conservation District reviews that ignore impacts of climate change and
transformations occurring in ecosystems.   Additionally, you have choices made by the
applicant to ignore the same.
On the other hand; however, you, as the Lewes Planning Commission, have a civic and moral
obligation to protect the city of Lewes, its residents and their properties. To do otherwise, in
my opinion, would be shamefully dishonorable.
There are options from which you may choose and I recognize that your choice will not be
easy to make because of consequences...known and unknown. Having heard the many
concerns held by the citizens of Lewes about the proposed Fishers Cove Development, you
now must make that choice. May I remind you that having heard all of this, you can never say
you did not know.
Sincerely,
Eunice Henderson

-Life is short. Make it sweet.

From:
To:
Subject:
Date:

noreply@civicplus.com
Janelle Cornwell
Online Form Submittal: Fishers Cove Public Comments - Return Plan
Sunday, July 11, 2021 4:34:44 PM

If you are having problems viewing this HTML email, click to view a Text version.
Fishers Cove Public Comments - Return Plan
Please share your comments
regarding the Major
Subdivision Fishers Cove
regarding the return items from
Mayor and City Council.
Please include your name,
address and email. *

* indicates required fields.

View any uploaded files by signing in and then proceeding to the link below:
http://ci.lewes.de.us/Admin/FormHistory.aspx?SID=46
The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : My name is Nancy Moore. My husband and I
have lived on Rodney Avenue for 35 years. I am writing in opposition to the proposed Fishers Cove development.
I have attended many previous meetings in which Fishers Cove was an agenda item. I have been impressed with
your collective understanding of the function and importance of floodplains on the environment and the
surrounding communities. I am also aware that you have studied sea level rise and it’s impact on coastal
communities. You have put a lot of time into studying this issue so you already understand the negative effects of
developing properties such as this.
I am focusing here on the impact of Fishers Cove on Rodney Avenue. When Fishers Cove was first proposed, I
spoke at a Lewes Planning Commission meeting (2/17/19). At that time I stated that, “My neighbors and I are
concerned that the Fishers Cove development will create conditions that increase the likelihood our properties will
experience flooding. We believe that it is the lands at the end and to the west of Rodney Avenue that have
protected the surrounding community from the rising waters from the marsh. If, as we suspect, the proposed storm
water management plan is not equipped to deal with the water that rises from the marsh, where will the water go?
We believe that the answer is our yards, our crawl spaces and our basements”. This new plan makes that fear a
reality. Building on this property will destroy the natural flood protection provided by the floodplain. The
developer has not presented a plan that manages the water within the confines of the Fishers Cove property.
Instead, the water will be delivered to swales in our front yards. Without continuous maintenance, swales can emit
odors and become a breading ground for mosquitoes. Swales will inhibit a substantial portion of our on-street
parking and will require the destruction of some of our gardens and trees. In it’s previous iteration, the developer
was asking that Rodney Avenue bear the burden of more than double the current traffic. With this new plan, our
modest, quaint, quiet neighborhood is also expected to bear the burden of the excess storm water that this
development will create. Please protect the environment, our waterways and our neighborhood by denying the
development of the Fishers Cove property.
Thank you,
Nancy Moore
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Online Form Submittal: Fishers Cove Public Comments - Return Plan
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If you are having problems viewing this HTML email, click to view a Text version.
Fishers Cove Public Comments - Return Plan
Please share your comments
regarding the Major
Subdivision Fishers Cove
regarding the return items from
Mayor and City Council.
Please include your name,
address and email. *

* indicates required fields.

View any uploaded files by signing in and then proceeding to the link below:
http://ci.lewes.de.us/Admin/FormHistory.aspx?SID=45
The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : Dear Members of the Lewes Planning
Commission:
I am writing to ask the Commission to recommend denial of the preliminary application submitted for the Fishers
Cove Development. I believe this is a matter critical to the citizens of Lewes. There are numerous issues created by
this proposed development that are serious and should be given careful consideration.
Taking a peaceful, narrow, dead-end road like Rodney Avenue in a quiet, well-established residential
neighborhood, widening it, and making it the sole access for this new development is clearly a travesty and
violates one of Lewes' Core Values. Because this little street is dead-end, it currently bears no traffic except the
coming and going of residents on the street. Fishers Cove would completely change the nature of the
neighborhood, taking large chunks of land from residential yards and at least doubling the amount of traffic in and
out. Ruinous.
Can the City really afford to increase the risk of storm water surges when the management goes to the Fishers
Cove HOA? Can they be counted on to fund adequately the upkeep and management of this system? Think about
the recent tragedy of Surfside, Florida, for example. And what about the impact of sea level rise? The retention
walls proposed in the new plan will simply prevent the current floodplain from absorbing water and any storm
surge that occurs, and will therefore cause the water to flow into neighboring properties. Residents on the north
side of Rodney already experience flooding problems without any new development in their back yards.
The existing floodplain and adjacent marshes and wetlands, which provide a place for storm surges to reside and
which help to cleanse the storm water before it flows into Canary Creek and Roosevelt inlet, will also be seriously
compromised by this development. This area is environmentally sensitive and should be protected as one of our
most valuable assets. No further development should be allowed to encroach on it, knowing what we know about
the climate issues we face here.
I respectfully urge the Planning Commission to recommend to the Mayor and City Council that they deny this
application to the Fishers Cove Development. The citizens of Lewes are counting on you to protect us and our
community from any further degradation of the quality of life here, and to have concern for all our safety and wellbeing.

Thank you for your consideration,
Diana C. Beebe, 12 Shipcarpenter Square, Lewes, 19958
dcbeebe@gmail.com
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Fishers Cove Public Comments - Return Plan
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The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : I am writing this email to recommend that the
MCC and the Lewes Planning Commission deny the preliminary application for the Fisher's Cove major
subdivision.
This application goes against many of Lewes' core values: causing major changes to an existing community of
Rodney Ave, and, as proposed the development would cause major environmental degradation to our Lewes
community. In addition, it puts existing homes at greater risk for flooding, leaving homeowners and the Town
responsible for paying the price.
respectfully submitted, Perrin Smith 222 Marina Dr. Lewes. perrinsmith@yahoo.com
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The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : I am writing to ask the Lewes Planning
Commission to recommend that the Mayor and City Council deny the preliminary application for the Fishers
Cove Development.
Given our rising sea levels, building in close proximity to the wetlands and in a floodplain poses a
significant risk of harm to neighboring homes and communities. The proposed development will
destroy the current floodplain and its beneficial effects. Floodplains allow wetland migration, provide
a place for storm surge, and clean up storm water before it enters wetlands, and ultimately Canary
Creek and Roosevelt Inlet. The cumulative effects from construction in the flood plain will negatively
impact surrounding homes and waters.
This action will only continue to contribute to global warming - removing plants and natural environment that help
control seas, provide habitat for fish and other wildlife - and to control sea level rise and flooding.
Please do not build on wet lands. Thank you. Barbara Shuster, 17639 Madaket Way, Lewes De
shuathome@verizon.net

Additional Information:
Form submitted on: 7/10/2021 2:09:38 PM
Submitted from IP Address: 98.192.253.162
Referrer Page: No Referrer - Direct Link
Form Address: http://ci.lewes.de.us/Forms.aspx?FID=77

From:
To:
Subject:
Date:

noreply@civicplus.com
Janelle Cornwell
Online Form Submittal: Fishers Cove Public Comments - Return Plan
Friday, July 9, 2021 5:45:43 PM

If you are having problems viewing this HTML email, click to view a Text version.
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The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : My name is Doug Rock and I live at 110 Rodney
Avenue and I am asking the LPC to deny the preliminary application for the Fishers Cove Development. Rodney
Avenue is actually misnamed as it is not an avenue (a broad passageway bordered by trees) but a lane (a narrow
road especially in a rural area) as defined by Merriam Webster.
The use of Rodney Avenue as the only point of ingress and egress to the Fishers Cove Development will destroy
the character of one of Lewes’ last intact internal communities and does not comport with the city of Lewes' Core
Value #5 which is to maintain internal communities. Additionally, widening Rodney Avenue and enforcing the 50’
right of way to accommodate swales for storm water management will destroy our front yards. The swales are
necessary to fix the resulting increase of storm water runoff due to the widening of impervious pavement and are
currently not necessary. The city has been arbitrary in its enforcement of the right of way on many streets in the
city. Most notably the lack of enforcement on of the streets at the beach. The residents of the beach have
persuasively made their voices of opposition heard on this issue and the city has taken no action to enforce the
right of way at the beach. All right of way enforcement must be consistent city wide. The residents of Rodney
Avenue should not be forced to bear this burden to accommodate the Fishers Cove development.
They paved Fishers Paradise…. and put up another Sussex County suburban neighborhood destroying one of the
last and most charming internal neighborhoods in the city of Lewes.
Doug Rock
110 Rodney Avenue
Lewes, DE 19958
Dougrock1@mac.com
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Fishers Cove Public Comments - Return Plan
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The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : I strongly urge the Planning Commission to once
again recommend that the Mayor and City Council disapprove the flawed Fisher's Cove development plan.
Responsible, ordered and coordinated development plans are vital to a growing community. Development simply
for development's sake, without adequate respect for the surrounding environment and the realities of climate
change, however, is simply irresponsible. The Canary Creek/Great Marsh tidal basin is literally under attack. 70
homes at Harbor point--Approved; 90 townhouses at Lewes Waterfront Preserve-on the cusp of approval; 290
homes in the Tower Hill Development-also approved. The water is literally both under and soon to be flooding
over the bridge on these large and environmentally intrusive developments. With this application, however, you
still have a chance to do the right thing. With the Fisher's Cove proposal you folks have an opportunity to get back
on the right side of more responsible and managed growth in an environmentally sensitive environment. Leave
intact the few remaining trees and their delicate and important root systems that would be uprooted by this
development. Allow the ever increasing storm waters a place to go other than into the front rooms of existing
homes. Do your part to help to preserve one of the great natural wonders of our town. Development has had its day
and then some on the great marsh. It's the environment's turn. Deny this application.
Dan Zachem
630 Pilot Town Road
dzachem@comcast.net
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Please post on Fisher"s Cove
Friday, July 9, 2021 5:11:03 PM

Thank you.  
Swales a Problem
The article by Nick Roth in and Friday’s June 25 Cape Gazette, has not accurately
represented the destruction of Rodney Avenue in the proposed Fishers Cove
Development. The developers have proposed putting 5-6 ‘ swales lining the frontage
of our properties on both sides of Rodney Avenue. Please take a look at The lack of
maintenance of swales (low-lying or depressed and often wet stretch of land, as
defined by Merriam Webster) on New Road. Then please come over and visit our
small dead-end street. It will introduce sitting water, phragmites, mosquitoes, and
other unwanted, unmaintained flora. It is unimaginable that anyone would even
propose such a devastating alteration to our properties.
Please attend the July 13th Public Hearing at 6:00 PM on Zoom. The agenda should
be posted on the City of Lewes website within a week of the hearing with a link to the
hearing.
JoEllen Jordan
123 Rodney Avenue
Lewes, DE 19958

Best,
JoEllen
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The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : The Fishers Cove proposal to develop this parcel
of 11 acres with 18 single family homes should be denied. While development per se can be thoughtfully planned
and executed, it doesn’t make sense to build in the floodplain and close to the wetlands.
Unintended consequences could be huge. Removing trees which provide a buffer for storms will change the
flooding dynamic. With climate change and increased exposure to flooding, all properties in this area would be at
risk, not only the people who choose to purchase these homes in the floodplains, but those properties downstream.
Who is going to pay for the consequences? Not the developers, who will be long gone. Not the HOA is who is
only responsible for the land/property in the development. It is the City of Lewes, i.e. taxpayers and property
owners, who will bear the brunt of these costly mistakes that the Lewes leadership is allowing to occur.
Any proposal to build close to the wetlands or in the floodplain should be denied.
Maryanne Murray
222 Gills Neck Rd
Lewes
mamurray321@gmail.com
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The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : I strongly urge the Lewes Planning Commission
to recommend that the Mayor and City Council deny the preliminary application for the Fishers Cove
Development. The reasons for this have been clearly spelled out - not only the threat to Lewes's "internal
communities", but the environmental threat posed by poorly regulated development in formerly natural areas.
Turning over a complex and untested storm management system to a HOA is a brilliant move by the developer,
that is almost certain to end badly (just look to Miami for a recent example of how HOAs are ill suited to manage
complex and costly issues). The sad irony is that people fleeing the suburban congestion of neighboring states are
recreating it in Lewes, and the only ones to benefit are the developers. Please do the right thing for the people of
Lewes, and deny the preliminary application for the Fisher Cove development. Thank you for your consideration.
Patrick Gaffney
Professor Emeritus
University of Delaware
School of Marine Science and Policy
pgaffney@udel.edu
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Whose Property Rights?

(This letter was sent to the Lewes City mayor and City Council members, and to the Lewes Planning Commission.)

If ever there was a clear path for the Lewes Planning Commission and City
Council to protect the Rodney Avenue and Hoornkill Street citizens’ property
rights, this is the time. Fishers Cove is in a flood plain and for this reason development was denied over a decade ago and again more recently. The simple solution
is to leave the flood plain untouched. Fill dirt, holding ponds and swales (drainage
ditches on Rodney Street) are not the answer.
The Rodney Avenue and Hoornkill Street neighborhoods have property
rights! This type of development will ultimately impact all of us and has to be
stopped.
Richard Palmer, MD
Lewes
302-644-3469
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The following form was submitted via your website: Fishers Cove Public Comments - Return Plan
Please share your comments regarding the Major Subdivision Fishers Cove regarding the return items from Mayor
and City Council. Please include your name, address and email. : I am writing to ask the Lewes Planning
Commission to recommend that the Mayor and City Council deny the application for the Fishers Cove
Development.
Building in close proximity to the wetlands and in a floodplain poses a significant risk to neighboring homes
and communities. The site of the proposed development currently allows for wetland migration, provides a place
for storm surge and cleans up stormwater before it enters wetlands, and subsequently into Canary Creek and the
Roosevelt Inlet.
Using Rodney Avenue as the entrance to the development makes little sense. Widening the road on this small
residential street is inconsistent the Lewes’ Core Value recognizing and maintain its internal communities.
The Developer has failed to address the important issues raised the previous planning commission and city
council meetings with respect to the impact of flooding neighboring properties and streets. In the application,
responsibility for the storm water management system is transferred to a proposed Homeowners Association,
which will not manage the impact of storm water on existing communities neighboring the project. Who will
ensure that this system is correctly maintained? In addition, sea-level rise was not considered in the storm water
management system for Fishers Cove.
I urge the members of the Lewes Planning Commission to recommend against accepting the application for the
Fishers Cove Development for the reasons stated above.
Respectfully,
John Mini
124 Gills Neck Road
Lewes DE 19958
johnmini@jmini.com
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Fwd: Fishers Cove
Tuesday, July 6, 2021 8:50:00 PM

I have attempted to submit my comments thru the forms link with no
luck! Could you please make sure my comments are noted for the
July 13 meeting? Thank you.
From: Regina Ryan
120 Rodney Avenue, Lewes DE
Reginaryan442@gmail.com
My name is Regina Ryan and I am a homeowner on Rodney
Avenue.   Newcomer to the neighborhood, I’ve only been there for 21
years. I am respectfully requesting the Lewes Planning Commission
and the Mayor and City Council deny the Fisher Cove preliminary
application for many reasons, a few of which I list below:
   It is my belief the applicant had no feasible plan for water
management and had no knowledge or concerns about ecological
impact when they filed their initial application and their only
objective at that point was to get their application filed before more
stringent water and flooding regulations, wet land management,
buffer regulation, etc. could be put in place.   Since then they have
come up with several variations to “manage” these very important
issues but there can be no assurances these properties and these roads
will not negatively affect the new houses or existing houses on
Rodney, Hoornkill and Pilottown.   It is a disgrace that a developer
can come in, propose and build complicated and expensive flood and
water management systems, take the check from the homeowners that
buy into that development, and walk away.   There is no way a
homeowners association can be responsible for running, maintaining
and keeping up with improvements for the systems they have
proposed.   If they are so sure of their engineers and the proposal they
should be personally held responsible, not permitted to hide behind
an LLC or push off responsibility to unsuspecting buyers in their
development.
   It is clear from the latest revision that Rodney Avenue is to used
as their driveway.   They want to take as much open land that they
can from the current residents on Rodney on our street, and build a
wall of cheap shrubbery right on our property lines, no buffers, to
improve the open space for their development. They want to tear
down every beneficial tree on our property lines. Our little street
becomes their highway to Fishers Cove.
   Lastly, I’m no expert on flood levels and floodplains, and sea level
rise expectations, or hurricane predictions, But I can surely
understand that a 18 home development in a known floodplain can’t
be optimal. For anyone…the existing or any new homes.  

I want to thank the Lewes Planning Commission for all the time,
work, research and consideration they have put in regarding this
matter.   Their knowledge and professionalism has been obvious this
whole process.

  

Sent from my iPhone
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Fishers Cove Development
Tuesday, July 6, 2021 10:24:09 AM

July 6 2021
We are writing to ask that the Lewes Planning Commission recommend that the Mayor and
City Council deny the preliminary application for the Fishers Cove Development.
Climate change is a real and present danger. Given rising sea levels, building in such close
proximity to the wetlands and in a floodplain poses a significant risk of harm to neighboring
homes and communities. The proposed development will destroy the current floodplain and its
beneficial effects. Floodplains allow wetland migration, provide a place for storm surge, and
clean up storm water before it enters wetlands, and ultimately Canary Creek and Roosevelt
Inlet. The cumulative effects from construction in the flood plain will negatively impact
surrounding homes and waters.
The developer is proposing the transfer responsibility for maintenance of the storm water
management system to a Homeowners Association (HOA) it will create. One has only to
consider the recent collapse of the apartment building in Florida to see what can happen when
non-professionals are tasked with the management of complex and expensive engineering
problems and systems.
The widening of Rodney Avenue to facilitate entry and exit from the proposed development
can only be detrimental to Rodney Avenue and its residents both in the short term (noise, dirt
and disruption caused by construction), and the long-term — the destruction of the charm of
what is a small, residential street.
We hope that you will take these and other concerns into consideration as you review the latest
iteration of the application for the development of Fishers Cove.
Sincerely,

Anne and Colin Norman
125 Franklin Avenue
Lewes DE 19958

annedenys1@gmail.com

